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THE FORENSIC ELOQUENCE OF THOMAS 
LORD ERSKINE 
By Emory Speer, LL.D. 


HE invincible D’ Artagnan, Dumas’ hero 
T whom Thackeray declared the ,most 

fascinating of all characters in fiction, 
is made to exclaim, “‘The times are always 
good when we are young.’’ Retrospective 
contemplation may therefore be too opti- 
mistic of the past and too pessimistic of the 
present. The poet has said in substance, 
“Memory stands side-ways, half covered 
with flowers, and betrays every rose, but 
secretes every thorn.” 

It is perhaps ascribable to this delusive 
attribute of memory that I have fallen into 
the possibly erroneous conclusion that we 
do not hear the fascinating, persuasive, 
melodious oratory in the courts which our 
fathers, and some of us in our youth, heard 
withe instruction and exceeding delight. 
Let each ripe member of this body (and 
none of us are overripe) reflect upon the 
advocacy of the great lawyers who, in his 
own state, charmed his young manhood, 
and then determine if a word in season may 
not be said to our young brothers not yet 
ripe — brothers who may yet with safety 
“tarry in Jericho until their beards be 
grown’’ and who are to maintain the no- 
blesse of the robe in the generation we may 
not know. May we not urge upon them 
the study of that “Power above power of 
Heavenly Eloquence, that with the strong 
rein of commanding words doth master, 
sway, and move the eminence of men’s 
affections.” 

It is said by the historian Hume that he 
who would teach eloquence must do it 
chiefly by example. The brevity essential 





to this occasion compels me to restrict my 
suggestions to one example,—to that 
illustrious member of the English bar who 
yet maintains leadership in the noble pro- 
fession of advocacy. ‘As an advocate in 
the forum,’’ said Lord Campbell, “I hold 
him to be without an equal in ancient or 
modern times. He had no less power with 
the court than with the jury.”’ I mean 
the Right Honorable Thomas Lord Erskine, 
Lord Chancellor. 

A complete life of this master of forensic 
eloquence has not yet been written. In 
this neglect he has shared, it is true, the 
common fate of many eminent lawyers, the 
best and greatest of whom, Nottingham, 
Somers and many in our own land, have 
failed to obtain a faithful or enthusiastic 
chronicler. His ancestors for four hundred 
years had performed the highest duties of 
the subject, but his father, Henry David 
Erskine, Earl of Buc-an, had an income no 
greater than two hundred pounds a year. 
It followed that the future leader of the 
English Bar could not be regularly trained 
for either of the learned professions. He 
received the rudiments of classical educa- 
tion at the High School of Edinburgh and 
the University of St. Andrews. In 1764 he 
went to see as a Midshipman in a ship com- 
manded by a nephew of Lord Mansfield, 
then Chief Justice of England. 

His ship having been paid off, at the age 
of eighteen Erskine obtained a commission 
as Ensign in the “Royals’’ or First Regi- 
ment of Foot. Two years later, he com- 
mitted what some have termed an act of 
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improvidence, but which the better in- 
formed ever regard as a felicitous con- 
summation, essential to the development 
of genius. He married a young woman 
of good family, but of no’ fortune. It 
seems essential to rapid and continuous 
movement toward eminence at the Bar, 
that the young lawyer, like the terrapin, 
“must have a coal of fire on his back.” I 
use this figure of speech to typify merely 
the ardent and stimulating effect of judi- 
cious matrimony, and, of course, exclude 
altogether the incinerating or scarifying 
thought the mind of malevolence might 
suggest. His wife having died just before 
he attained the Lord Chancellorship, he 
recorded on her tombstone that she was the 
most faithful and most affectionate of 
women. Later in life he remarried, and 
this time a Miss Sarah Buck, who, as her 
maiden name might import, was not alto- 
gether so manageable (?) To this infelici- 
tous alliance Sheridan applied the lines of 
Dryden, 


“ When men like Erskine go astray, * 
The stars are more at fault than they.” 


While stationed at Minorca, in affection- 
ate association with the wife of his youth, 
he entered on the systematic study of 
English literature. It is probable that no 
two years were ever better spent toward 
enhancing native gifts of eloquence. He 
read largely in prose, but, said Lord 
Brougham, “he was more familiar with 
Shakespeare than almost any man of his 
age, and Milton he had nearly by heart. 
The works of Dryden and Pope were read 
and committed to memory, with the avidity 
of a refined and well-formed taste.” 

It may be interesting to recall that my 
honored predecessor in the station I hold, 
Judge John Erskine, was of the same 
family of the great advocate of whom we 
speak. In early manhood he too had been 
a sailor, and had spent several years before 
the mast. When he first held court at 
Savannah, where then, as now, certain 





member of the RBar, at intervals, are con- 
cerned with questions of Admiralty, the 
proctors in a particular case attempted 
to elucidate to the new Judge the rigging 
and tackle of a ship. He listened patiently 
and deferentially, while, with much detail, 
they explained all about the masts, the 
running rigging, etc. Finally they pro- 
posed a short recess, and the old sailor 
quietly remarked, “Gentlemen, I presume 
you will retire to ‘splice the mainbrace’; 
“Be quite sure that you do not ‘bowse th« 
jib.’”’ I perceive that the Admiralty, as 
contended yesterday by our eminent 
brother from New Orleans, Mr Farrar, has 
so extended its jurisdiction that these 
expressions, at least, are not wholly mis- 
understood. 

It is said by some that mere accident 
directed Erskine’s attention to the Far. 
He had been in the army about six years. 
Stationed in a country town, where the 
Assizes were being held, he strolled into 
court one day and Lord Mansfield, who 
presided, observing his uniform, asked his 
name. Finding that he was the boy 
whom he had ten years before assisted in 
going to sea, the young officer was at once 
invited to a seat on the Bench. His Lord- 
ship stated the principal points of the case 
on trial. Erskine listened with the liveliest 
interest. The counsel were veterans, but 
it occurred to him how much more clearly 
and forcibly he could have presented cer- 
tain points, and urged them on tke minds 
of the jury. Lord Mansfield invited him 
to dinner and was delighted with his charm- 
ing conversation. Erskine, at the close of 
the evening, trembling with commingled 
apprehension and hope, asked the famous 
jurist the momentous question, “Is _ it 
impossible for me to become a lawyer?” 
The Chief Justice did not wholly discourage 
him. His mother, who was a woman of 
strong character, eagerly encouraged his 
elevated ambition. After two years of 
study, in July, 1778, when 28 years of age, 
he was admitted to that profession, of 
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which almost instantly he was to become 
the most distinguished ornament. Erskine 
was doubtless excited to this daring by the 
success of a brother, Henry, or “Harry” 
Erskine, as he was called, who had for some 
years been the brightest and wittiest mem- 
ber of the Scottish Bar. Of the latter I 
have somewhere read this anecdote: A 
maiden lady, of an uncertain age, of the 
name of Tickell, had brought suit against 
Donald and McLean. Henry Erskine ap- 
peared for the autumnal virgin. ‘Who are 
the parties in this case, Mr. Erskine?’ 
inquired the crusty old Scotch Judge. 
Reversing the order for the sake of the joke, 
Erskine brightly replied, “Donald and 
McLean, the defendants, Tickell, the plain- 
tiff, my Lord.’’ Roars of laughter followed, 
when the Judge said, “Tickle her yourself, 
Harry, ye can do it as well as I.” This 
was a ticklish case and obviously must not 
be regarded as a precedent by the younger 
members of this association. 

Thomas Erskine was soon to be at the 
end of his difficulties and privations. “I 
had scarcely a shilling in my pocket,’’ he 
said, “when I got my first retainer.’’ “It 
was sent me by Captain Baillie of the Navy, 
who held an office at the Board of Green- 
wich Hospital, and I was to make answer 
in the Michaelmas Term, to an order calling 
on him to show cause why a criminal 
information for a libel, reflecting on Lord 
Sandwich’s conduct as Governor in that 
charity, should not be filed against him. 
I had met during the long vacation this 
Captain Baillie at a friend’s table, and after 
dinner, I expressed myself with some 
warmth, probably with some eloquence, on 
the corruption of Lord Sandwich as First 
Lord of the Admiralty, and then adverted 
‘to the scandalous practices imputed to him 
with regard to Greenwich Hospital. Bai''ie 
nudged the person who sat next to him 
and asked who I was. Being told that I 
had just been called to the bar, and had 
been formerly in the Navy, Bai!'ie exclaimed 
with an oath, ‘Then I’ll have him for my 





counsel!’ I trudged down to Westminster 
Hall when I got the brief, and being the 
junior of five, who would be heard before 
never dreamt that the court would 
hear me at all. The argument came‘on. 
Hargrave, who led, was unwell. Lord 
Mansfield said that the remaining counsel 
should be heard the next morning .. . I 
had the whole night to arrange, in my 
chambers, what I had to say.’’ Another 
account states that ‘‘the next morning the 
court was crowded and the Solicitor General 
was expected to speak in support of the 
rule, and just as Lord Mansfield was about 
to call upon him to proceed, Erskine arose, 
unknown to every individual in the room, 
except His Lordship, and said in a mild 
but firm tone, ‘My Lord, I am also of 
counsel for the author of this supposed 
libel and when a British subject is brought 
before a court of justice only for having 
ventured to attack abuses which owe their 
continuance to the danger of attacking 
them, . . . I cannot relinquish the privilege 
of doing justice to such merit, I will not 
give up even my share of the honor of 
repelling and exposing so odious a prose- 
cution.”” The whole audience was hushed 
into a pin-fall silence. After an argument 
of amazing eloquence he concluded: “If 
he keeps this injured man suspended, or 
dares to turn that suspension into a removal, 
I shall then not scruple to declare him a 
shameless oppressor, a disgrace to his rank 
and a traitor to his trust. ... Fine and 
imprisonment! The man deserves a palace 
instead of a prison who prevents. the 
palace, built by the public bounty of his 
country, from being converted into a 
dungeon, and who sacrifices his own secur- 
ity to the interests of humanity and virtue.”’ 
It is not surprising that Lord Campbell 
should have pronounced this “the most 
wonderful forensic effort which we have in 
our annals.’’ The decision was for Erskine’s 
client. The rule was dismissed with costs. It 
is probably true that never did a single speech 
so completely insure”professional success. 


me, 
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Some one asked Erskine later in life how 
he dared to face Lord Mansfield when he 
was clearly of a different way. He beauti- 
fully replied, “I thought of my children as 
plucking me by the robe and saying, ‘Now, 
father, is the time to get us bread!’” 
His business went on rapidly increasing 
until he had an income of £12,000 ($60,000) 
a year. 

In maintaining the rights of juries in the 
great case of the Dean of St. Asaph, to which 
our learned and great-hearted President, 
Mr. Lehman, alluded a few evenings ago, 
Lord Campbell declares that Erskine’s 
addresses to the court, in moving, and 
afterwards in supporting his rule, display 
beyond all comparison the most perfect 
union of argument and eloquence ever 
exhibited in Westminster Hall. 

Of his speech in defense of Stockdale, 
said the Edinburgh Revicw: ‘Whether 
we regard the wonderful skill with which 
the argument is conducted — the soundness 
of his principles laid down, and their happy 
application to the case—the exquisite 
fancy with which they are embellished and 
illustrated — or the powerful and touching 
language in which they are conveyed, it 
is justly regarded by all English lawyers 
as a consummate specimen of the art of 
addressing a jury.” 

Erskine made few mistakes in the con- 
duct of his cause. Never would he have 
committed the blunder of Lord Denmam, 
when, after his magnificent defense of the 
chastity of Queen Caroline against the cruel 
persecution of her husband, George the 
Fourth, in the last sentence he implored 
for her the compassion accorded by the 
Saviour to Magdalen. That he had his 
detractors, is true. ‘‘He wins no friends, 
who wins no foes.’’ “Woe unto you,” 
saith the Scripture, “when all men speak 
well of you.”’ 

In that class of cases, — alas, too frequent 
then as now, — in which the cruel and un- 
principled rive the bond of matrimony, lay 
waste the happiness of homes, and drive 





hope from faithful hearts, his indignant 
eloquence wrung from the jurors of England 
damages in the most astonishing punitive 
amounts. Holding that the rights he sought 
to vindicate were incalculably more valu- 
able than all property, and that no adequate 
return in money could be made, he was 
constantly awarded verdicts in pounds 
sterling, amounting to twenty-five, forty 
and even fifty thousand dollars. In such 
cases, scenes of domestic endearment and 
felicity, which had been blotted from exis- 
tence, were described with the utmos! 
delicacy and tenderness, and with the most 
fiery indignation was his invective directed 
upon those who had ruthlessly invaded and 
destroyed them. In the case of Dunning 
v. Sir Thomas Turton, where a loving 
husband was the victim, Erskine depicted 
the emotions of the agonized soul in colors 
which will endure forever. He pronounced 
the passage from Othello with all the 
thrilling and winning effect of his musical 
accents: ‘But oh, what damned minutes 
tells he o’er,—who dotes, yet doubts, 
suspects, yet fondly loves.’’ And contin- 
uing, he exclaimed: “When suspicion is 
realized into certainty, and his dishonor is 
placed beyond the reach of doubt, despair 
assumes her dominion over the afflicted 
man,”’ and well might he exclaim from the 
same page: — 
“ Had it pleased Heaven 

To try me with affliction; had He rain’d 

All kinds of sores and shames on my bare head ; 

Steeped me in poverty to the very lips; 

Given to captivity me and my utmost hopes ; — 

I should have found in some place in my soul 


” 


A drop of patience. But alas ! — 


He stopped, and the effect in sympathetic 
tears was visible in every eye in court. 
Nor was his recourse to that unfailing 
treasury of the orator inspired, the sacred 
Scriptures, one whit less felicitous. “It is 
not an enemy that hath done me this dis- 
honor, for then I could have borne it. 
Neither was it mine adversary that did 
magnify himself against me; for then, per- 
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adventure, I would have hid myself from 
him; but it was even thou, my companion, 
my guide, mine own familiar friend.”’ 

It may be well for those who aspire to 
high rank in advocacy to reflect that 
Erskine, who crdinarily spoke extempora- 
neously, wrote down word for word the 
rhythmical passages of most of his famous 
speeches. It is true, ever true, that no 
pronounced and permanent effect is made 
upon the minds of men by public speech 
save as the result of much thinking or 
generally much careful writing. Cicero 
declared that he who will undertake to 
instruct a public audience without first 
instructing himself is guilty of impudence. 
After Sheridan’s death, from his common- 
place books it was discovered that those 
marvelous witticisms which had convulsed 
his contemporaries, and many of which yet 
survive, had been carefully considered, 
written out, rewritten, and rearranged, so 
that at the proper time they might pro- 
duce the most charming appearance of 
original and spontaneous humor. Lord 
Bacon declared that ‘Reading maketh a 
full man; conference, a ready man; and 
writing, an accurate man.” It is true that 
there are a few men with such amazing 
powers of self-concentration that they 
can think out almost verbatim the dis- 
courses with which they will subsequently 
arouse, charm, persuade, or convince. 
Such an orator was our Ben Hill of 
Georgia. In my college days I have seen 
him sit for hours in rapt contemplation, 
utterly oblivious of the conversation of his 
family and the varied sounds of the house- 
hold. In a few days, perhaps the next 
day, the result of this concentrated thought 
would appear in a _ powerful discourse 
before some great popular assembly trem- 
bling for the safety of all that men hold 
dear, in a lucid but unanswerable argu- 
ment on some intricate legal topic involv- 
ing thousands, in one of those irresistible 
appeals to a jury in which he was scarcely 
surpassed by Erskine himself, or in those 





Notes on the Situation, written for an 
agonized people, which imperiously de- 
manded that they should ‘call their an- 
cient thoughts from banishment.” The 
late Associate Justice L. Q. C. Lamar 
whose oration on Sumner will never be 
forgotten, once told me that it was his 
custom to think out with precise verbal 
accuracy the speech he designed to make, 
and then to write it out precisely as he had 
thought it out. The task would seem 
impossible, but no man could question the 
intellectual honesty or fidelity of that great 
son of Georgia. 

But I may not detain you. I have said 
enough — perhaps more than enough — 
to indicate where you may find deep waters 
of “the well of English undefiled.” 

Well may we paraphrase the rare and 
ancient verse: 

“Some strains of eloquence, which hung 
In ancient times on Tully’s tongue; 


But which, conceal’d and lost, had Jain, 
Till Erskine found them out again.” 


Will you not, my young friends, endowed 
with the powers and privileges of his noble 
profession, seek to emulate the lofty accom- 
plishments, the patriotic labors, the un- 
selfish and fearless devotion of its accom- 
plished chief. Far from the scene of his 
triumphs, in Westminster Hall, his sacred 
ashes repose in the ancient family vault, 
‘““where Scotia’s grandeur springs.’’ But the 
members of the Bar the world around adore 
his memory. A statue stands to his honor 
in Lincoln’s Inn Hall, where he mastered 
the rudiments of his profession. In historic 
Holland House, whose high born inmates 
through successive generations have ever 
consecrated their hereditary powers to .the 
maintenance of liberty and the confusion 
of intolerance, there stands a bust of him 
with the noble inscription, ‘‘ Nostre eloquen- 
tie facile princeps.”’ These marble memo- 
rials may endure for ages, but long after 
they have crumbled to dust, and as long as 
the language of his matchless forensic 
orations survives, therein will also survive 
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the enduring monuments of his eloquence 
and power in defense of innocence and in 
advocacy of right. 

And shall his wand be forever broken, 
and shall its fragments lie forever scattered 
on his grave? May not it be said of you, 
my young brethren, members of his own 
profession, in this land more favored than 





his, in its clime more congenial to free 
speech, on its richer soil, doubly consecrated 
to the genius of universal freedom, those 
shining words, which were said of him, and 
said of yore to Philip Sidney: 

“We listen, it is true, to others, but we 
give up our hearts to thee.”’ 

Mr. Arry, Ga., August, 1908. 





CHIEF JUSTICE MARSHALL 


By Harry RANDOLPH BLYTHE 


As oné whose vision seemed inspired, he 
Looked out across the centuries and saw 


The Great Republic. 


In what pride and awe 


He must have held the mighty years to be, 
Else how could he have planned so deep, so free, 


So all encompassing ? 


From scant and raw 


Supply he shaped the highways of our law 
Whereon the millions tramp their destiny. 


O, great Chief Justice ! 


Could the pioneers 


Who deemed thy concept of our State too vast 
Look now adown the vista of the years, 
Would they not stand in silence, all aghast, 
Seeing thy dream’s fulfillment, and thy name 
Brighter and dearer, hallowing with fame? 


CAMBRIDGE, MAss., November, 1908. 
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THE SHERMAN ANTI-TRUST LAW AND THE PROPOSED 
AMENDMENT THERETO 


By CuHarves E. LITTLEFIELD 


HIS statute has been the subject of a 
T great deal of controversy and debate. 

There seems to be a widespread differ- 
ence of opinion as to its scope and purpose. 
It has been persistently claimed and is now 
claimed by the representatives of labor 
organizations that the law was not originally 
intended to include within its scope organ- 
izations of that character. 

This claim is based in a very large degree, 
if not wholly, upon alleged understandings 
or upon conversations between men who 
were more or less actively engaged in the 
construction of the legislation. Many of 
the persons who are directly referred to as 
giving individual opinions as to the scope 
and purpose of the act are now dead, and 
it is impossible to verify the accuracy of 
the recollection of those who rely upon 
that source as the basis for their opinions. 

The legislative history of the act itself is, 
I think, absolutely clear with reference to 
that question, and an examination of this 
history will demonstrate beyond all cavil 
that labor organizations were specifically 
intended to be included within its provi- 
sions. 

It ought to be said that the act was not 
the result of hasty or ill-considered legis- 
lation. It was debated more or less in 
the last session of the Fiftieth Congress, 
and very much more extensively during 
the first session of the Fifty-first Congress. 
The debate upon this question occupies in 
the neighborhood of 150 pages of the 
Congressional Record, extending over this 
whole period of time. There are very few 
acts of Congress that have received as much 
careful and deliberate investigation and 
consideration as has the Sherman Anti- 
Trust law. 

Introduced into the Senate as the first 





bill in the Fifty-first Congress, on the 4th 
day of December, 1889, it was referred to 
the Finance committee, of which its author, 
Mr. Sherman, was chairman. It was re- 
ported by that committee to the Senate 
and after considerable debate and the 
introduction of quite a variety of amend- 
ments, the following amendment on the 
25th day of March, 1890, was introduced 
and adopted by the committee of the whole 
on the part of the Senate: 

“Provided, that this act shall not be 
construed to apply to any arrangements, 
agreements or combinations between labor- 
ers, made with the view of lessening the 
number of hours of their labor or of 
increasing their wages; nor to any arrange- 
ments, agreements, associations or combina- 
tions among persons engaged in horticul- 
ture or agriculture, made with a view of 
enhancing the price of their own agri- 
cultural or horticultural products.”’ 

The amendment was offered by Mr. 
Sherman. While it may be said that it 
was treated with reasonable seriousness, 
the fact that it was specifically exempting 
a certain class of people, as distinguished 
from the great mass of people that the 
legislation was intended to operate upon, 
is quite clear from the debate. At the very 
time the amendment was pending it was 
suggested by Senator Blair that the bill 
ought to exempt persons engaged in the 
cod fisheries and in the manufacture of 
of boots and shoes. And so far as any- 


‘thing appears by way of argument there 


is just as much reason for the exemption 
of those industries as there was for the 
exemption of persons engaged in _horti- 
culture or agriculture. It was jocosely sug- 
gested by Mr. Platt of Connecticut, who 
was opposed to the legislation, that the 
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wool growers of Ohio ought also to have the 
same exemption. 

While the bill was pending before the 
Senate, having been reported from the 
committee of the whole to the Senate, a 
successful effort was made to refer it to the 
Judiciary Committee, it having been en- 
cumbered in the committee of the whole 
by a large variety of amendments, a great 
deal of doubt being expressed as to what 
would be its proper construction. 

Pending the adoption in the Senate of the 
amendment already quoted, which had been 
adopted in the committee of the whole, 
Senator Edmunds, who was easily one of the 
greatest if not the greatest lawyer in the 
Senate at that time, agd one of the greatest 
lawyers the Senate ever had in its member- 
ship, took occasion to discuss this particu- 
lar amendment. .His discussion and his 
opinions are extremely significant, because, 
as will appear later, the bill was finally, 
after the debate in which he participated, 
referred to the Committee on the Judiciary, 
of which he was the chairman. In referring 
to this particular amendment he said: 

“However, the whole thing is wrong, as 
it appears to me; and so I think the amend- 
ment is wrong in the same way, which says 
that while the capital and the plant in any 
enterprise shall not combine to defend and 
protect itself, to increase the price of the 
product of that capital and plant, the 
labor which is essential to the production 
of that plant may combine to increase the 
price of the product of that capital and 
plant, the labor which is essential to the 
production of that plant may combine to 
increase the price of the work that is to be 
done to make the production of that enter- 
a” 6 «2 

And again: 

“ The fact is that this matter of capital, as it ts 
called, of business and of labor, is an equation, 
and you cannot disturb one side of the equation 
without disturbing the other. If it costs for 
labor 50 per cent more to produce a ton 
of iron, that 50 per cent more goes into 








what that iron must sell for, or some part 


of it. I take it everybody will agree to 
that. . ... Neither speeches nor laws nor 
judgments of courts nor anything else can 
change it, and therefore I say to provide on one 
side of that equation that there may be com- 
binations, and on the other side that there 
shall not, is contrary to the very inherent 
principle upon which such business must 
depend. If we are-to have equality, as we 
ought to have, if the combination on the one 
side is to be prohibited, the combination on 
the other side must be prohtbited, or there will 
be certain destruction in the end ”’ 

This is a very clear and concise state- 
ment of the precise business proposition 
involved in this legislation. The only 
answer attempted to be made to this argu- 
ment of Senator Edmunds was the su ges- 
tion by Senator Hoar, who said, in under- 
taking to differentiate the employee from 
the other factors upon which the legisla- 
tion was intended to operate: 

“The laborer who is engaged lawfully 
and usefully and accomplishing his pur- 
pose in whole or in part in endeavoring to 
raise the standard of wages is engaged in 
an occupation the success of which makes 
republican government itself possible, and 
without which the Republic cannot in sub- 
stance, however it may nominally do it in 
form, continue to exist. 

‘*T hold, therefore, that, as legislators, we 
may constitutionally, properly and wisely 
allow laborers to make associations, combi- 
nations, contracts, agreements for the sake 
of maintaining and advancing their wages, 
in regard to which, as a rule, their contracts 
are to be made with large corporations who 
are themselves but an association or com- 
bination or aggregation of capital on the 
other side. When we are permitting and 
even encouraging that we are permitting and 
encouraging what is not only lawful, wise 
and profitable, but absolutely essential to 
the existence of the Commonwealth itself.” 

While we might all agree with Senator 
Hoar as to the essential importance of the 
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welfare of the laborers and their associa- 
tions, it is quite obvious that it is equally 
essential to maintain the existence of capi- 
tal in order that the laborer whose welfare 
is so essential should continue to be em- 
ployed. It is absolutely impossible for the 
one to exist without the other. Senator 
Hoar did not suggest, nor can there be 
suggested, any line of differentiation or 
distinction with reference to the effect of 
either upon the welfare or prosperity of the 
Republic. To these suggestions Senator 
Edmunds made this reply: 

“On the one side you say that is a crime, 
and on the other you say it ts a valuable and 
proper undertaking. That will not do, Mr. 
President. You cannot get on in that way. 
It is tmpossible to separate them; and the 
principle of it therefore is that if one side, no 
matter which it 1s, ts authorized to combine, 
the other side must be authorized to combine, 
or the thing will break and there will be uni- 
versal bankruptcy. (Vol. 21, p. 2729.) 

To this remark of Senator Edmunds a 
careful reading of the debate from that time 
on shows that no attempt was ever made to 


reply. After having thus stated that the | 
amendment made is a crime for one set of | 


men to do what was lawful for another set 


of men to do, and that it was impossible to | 


separate the two factors of the great equa- 
tion, the Sherman antitrust bill, with all 
pending amendments, was referred to the 
Judiciary Committee, of which Senator 
Edmunds was chairman. 

It was reported back by that committee 
on the second day of April, 1890, with an 
amendment, which is the Sherman anti- 
trust law as it reads today, without the 
dotting of an “i” or the crossing of a “t,”’ 
because after it was reported from the 
Senate committee it was not amended in 
any particular but became a law precisely 
in the language of that report. 

It is hardly necessary to suggest that 
after the statements made by Senator 
Edmunds no bill would be reported by him 
that either directly or indirectly exempted 


| labor organizations from its operations when 
he had himself declared that it was impos- 
sible to construct legislation upon that 
basis. 

The bill went through all the various 
stages of conference reports, and amend- 
ments of various characters were from 
time to time suggested. It was taken up 
on the floor of the House, referred to and 
reported from the Judiciary Committee, and 
debated somewhat extensively upon the 
floor, but in no part of the debate and in 
no part of the proceedings was any effort 
made, after the conclusive and unanswer- 
able statement of Senator Edmunds, to en- 
graft upon the act any provision excepting 
labor organizations or men engaged in labor 
controversies therefrom. 

We not only have this clear history, 
which is an unanswerable demonstration of 
the fact that the act was intended to cover 
employees and employers in interstate com- 
merce, but in addition we have the state- 
ment made by Senator Edmunds, published 
in the Chicago Jnter-Ocean, November 21, 
1892, in which he said, referring to the 
Sherman anti trust law: 

“It is intended and I think will cover 
every form of combination that seeks to 
in any way interfere with or restrain free 
competition, whether it be, capital in the 





| form of trusts, combinations, railroad pools 


or agreements, or labor through the form of 
boycotting organizations that say a man 
shall not earn his bread unless he joins this 
or that society. Both are wrong; both are 
crimes, and indictable under the anti-trust 
law.” 

He further stated that it was the intention 
of the committee ‘‘to cover all such cases.”’ 


THE SCOPE OF THE SHERMAN ANTI-TRUST 
Law. 

I think it can be made clearly to appear 
that there is a profound misconception as to 
the legal scope of this statute. The com- 
mon law applies to two well-defined and 





thoroughly understood conditions — con- 
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tracts in restraint of trade, upon which is 
predicated the element of reasonable or 
unreasonable, which are contracts between 
two individuals, by virtue of which one 
contracts himself out of trade, and combi- 
nations or conspiracies tending to the 
monop ly of trade upon which the idea of 
reasonable or unreasonable never yet had 
been predicated by any well-considered de- 
cision. As to contracts in restraint of trade 
as just defined, the Supreme Court of the 
United States held in the case of Cincin- 
nati Packet Company v. Bay (200 U. S. 
184) that they were not within its scope, 
saying: 

“There has been no intimation from any 
one, we believe, that such a contract made as 
a part of the sale of a business and not as a 
device to control commerce, would fall 
within the act and . it would accom- 
plish no public purpose, but simply would 
provide a loophole of escape to persons 
inclined to elude performance of their under- 
takings, if the sale of a business and tem- 
porary withdraw.l of the seller necessary 
in order to give the same effect were to be 
declared illegal in every case where a nice 
scrutiny could discover that the covenant 
possibly might reach beyond the state line. 
We are of opinion that the agreement 
before us i; not made illegal by either of the 
provisions thus far discussed.” 

The Sherman anti trust law proceeds upon 
the theory that there are contracts and 
agreements monopolistic in their character 
which are in restraint of interstate trade 
and commerce. It is aimed throughout at 
contracts and agreements that tend to 
monop ly. That is its generic character. 

Section 1 provides that “every contract, 
combination in the form of trust or other- 
wise, Or conspiracy, in restraint of trade or 
commerce,” etc., and “Every person who 
shall make any such contract or engage in 
any such combination or conspiracy,” etc. 

Section 2 provides that “every person 
who shall monopolize or attempt to monop- 
olize, or combine or conspire with any 








other person or persons to monopolize, any 
part of the trade or commerce among the 
several states, or with foreign nations,”’ 
etc. 

Section 3 provides that “‘every contract, 
combination in form of trust or otherwise, 
or conspiracy, in restraint of trade or com- 
merce,’’ etc., and “‘every person who shall 
make any such contract, or engage in any 
such combination or conspiracy, shall be 
deemed guilty,” etc. 

Section 6 provides that “any property 
owned under any contract or by any com 
bination, or pursuant to any conspiracy’ 
(and being the subject thereof) ‘‘may bh: 
condemned.”’ While the literal language of 
this act might include what is known a 
common law as contracts in restraint of 
trade, it is very clear that the dominating 
controlling purpose is to prevent contracts 
agreements, combinations and conspiracic 
resulting in or attempting to creat 
monop ly. It is because the words “‘in re- 
straint of trade or commerce”’ are used 
that the idea has obtained that the quali- 
fication of reasonableness or unreasonable- 
ness should be imported into this statute 
by construction. 

It is very ably suggested by Mr. Justice 
White in his dissenting opinion in the 
Trans-Missouri case, that the Sherman anti- 
trust law should be construed upon the 
basis as to whether or not the combina- 
tions or conditions that it undertakes to 
attack are or are not reasonable or unreas- 
onable, and it has been suggested by dis 
tinguished men since that the law is open to 
that criticism. It was suggested — I heard 
a distinguished gentleman in another tri- 
bunal the other day say—that it was 
intended by the framers of that law to 
subject it to the test as to whether the con- 
ditions attacked were reasonable or un- 
reasonable. I beg leave to submit that 
such a construction cannot be sustained. 
There is a contract in restraint of trade at 
common law. A contract in restraint of 
trade at common law is a contract by vir- 
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tue of which a man disables himself from 

engaging in a particular occupation, busi- 

ness or profession. He agrees not to prac- 
tice his profession or engage in his business 

for a certain number of years or within a 

certain locality, or a corporation agrees not 

to sell its goods within a certain locality or 
during a certain time, or, as the note in 

Angier v. Webbar (g2 Am. Dec. 751) puts 

it, “Contracts which impose an unreason- 

able restraint upon the exercise of a business, 
trade or profession are void, but contracts in 
reasonable restraint thereof are valid.”’ 

Now, that is the common-law contract 
in restraint of trade. But there are other 
conditions that disturb us vastly more than 
these contracts in restraint of trade, because 
contracts in restraint of trade at common 
law were simply constructively against pub- 
lic policy and very few of them ever did any 
appreciable injury. The combinations and 
conspiracies that tend to monopoly and 
therefore increase the price of a product 
are an entirely distinct legal proposition. 
They are the against which the 
Sherman anti-trust law isaimed. It is con- 
tracts and combinations in the form of 
trusts or otherwise or conspiracies, not 
contracts that restrain one individual from 
engaging in a profession or in a business 
for a certain number of years or in a cer- 
tain locality, that are clearly within the 
intention of that statute. 

Now, I wish to call attention to this fact: 
that at common law and under the decision 
of the courts, from the days of the early 
common law down even until now, the idea 
of reasonableness or unreasonableness has 
never been predicated upon a combination or 
conspiracy that tends to monopcly. It is 
always and only predicated upon con- 
tracts technically in restraint of trade, or 
that tend to exclude a man for a certain 
number of years or within a certain space. 
Every case referred to by the distineuished 
Justice of the Supreme Court who dissented 
in the Trans-Missouri case as sustaining the 


evils 


. 
should, under the Sherman anti-trust law, 
be the test, is a case at the common law 
where the court were passing upon a con- 
tract technically in restraint of trade. No 
single case that he refers to involves con- 
tracts or agreements or conditions that 
tended to monopcly. In that respect his 
citations were foreign to the controlling 
purpose of that statute. 

There are two distinct legal propositions — 
contracts in restraint of trade and combina- 
tions and conspiracies that tend to monopo- 
lies. I think I can safely say that from the 
time when monop:lies were first discussed 
the books do not contain a single case based 
upon contracts or agreements or conspira- 
cies that tend to monop:ly, and therefore 
improperly and unduly increasing the price 
of a product, in which the term “reason- 
able”’ or “unreasonable’”’ is predicated upon 
that -condition— no case where that is 
relied upon as an element under such cir- 
cumstances. On the other hand, where 
the facts satisfy the court that the condition 
tends to monopoly it is held unlawful with- 
out qualifications or limitations. While the 
term “restraint of trade’’ is used in defining 
the offense in the Sherman anti-trust law, 
it is evidently used upon the theory that a 
monop¢ly or an attempt to monop: lize trade 
would operate as a restraint upon inter- 
state and foreign commerce, rather than in 
the artificial sense that a contract between 
two individuals that impaired the right of 
one to engage in trade for a certain time or 
within a certain locality would be a re- 
straint of that commerce. The definition 
is inaptly in part based upon the common- 
law term “restraint of trade,”’ while the act 
is not intended to apply to such contract 
but to such contracts and combinations as 
tend to monopoly. 

This whole question was discussed in a 
very able and exhaustive opinion by Hon. 
William H. Taft, circuit judge, sitting in the 
circuit court of appeals in the case of the 
United States v. Addyston Pipe and Steel 





view that reasonableness or unreasonableness 


Company et al. (85 F. R. 271, 302). He says: 
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“The very statement of the rule implies 
that the contract must be one in which 
there is a main purpose, to which the 
covenant in restraint of trade is merely 
ancillary. The covenant is inserted only 
to protect one of the parties from the 
injury which, in the execution of the con- 
tract or enjoyment of its fruits, he may 
suffer from the unrestrained competition 
of the other. ... But where the sole 
object of both parties in making the contract 
as expressed therein is merely to restrain 
competition and enhance or maintain prices, 
it would seem that there was nothing to 
justify or excuse the restraint, that it would 
necessarily have a tendency to monopolize 
and therefore would be void. In such a 
case there is no measure of what is neces- 
sary to the protection of either party except 
the vague and varying opinion of judges 
as to how much, on principles of political 
economy, men ought to be allowed to 
restrain competition. There is in such 
contracts no main lawful purpose, to sub- 
serve which partial restraint is permitted, 
and by which its reasonableness is meas- 
ured, but the sole object is to restrain trade 
in order to avoid the competition which 
it has always been the policy of the common 
law to foster.” 

He says further: 

“It is true that there are some cases in 
which the Courts, mistaking, as we con- 
ceive, the proper limits of the relaxation of 
the rules for determining the unreasonable- 
ness of restraints of trade, have set sail on a 
sea of doubt and have assumed that the power 
to say that in respect to contracts, which 
have no other purpose and no other consider- 
ation on etther side than the mutual restraint 
of the parties, how much restraint of com- 
petition ts in the public interest and how 
much ts not.” 

That is to say that whenever the courts 
have departed from the original contracts 
in restraint of trade per se as to which the 
contracting out of trade is simply ancillary, 
and undertaken to apply to a combination 








and conspiracy tending to monopoly the 
element of reasonableness or unreasonable- 
ness, they have set sail on a ‘“‘sea of doubt”’ 
and assumed a power which they cannot 
legitimately exercise. 

And again, in applying the authorities to 
the particular case in hand he said: 

“Upon this review of the law and the 
authorities, we can have no doubt that the 
association of the defendants, however 
reasonable the prices they fixed, however 
great the competition they had to en- 
counter, and however great the necessity 
for curbing themselves by joint agreement 
from committing financial suicide by ili- 
advised competition, was void at common 
law, because in restraint of trade and tendiiig 
to a monopoly.” 

And while it was attempted from tite 
facts to show that although there was a 
combination or conspiracy in that case 
tending to monop ly, it was reasonable in 
its character, he held: 

“We do not think the issue an importait 
one, because as already stated, we do not 
think that at common law there is any question 
of reasonableness open to the courts with 
reference to such a contract. Its tendency 
was certainly to give defendants the power 
to charge unreasonable prices had they 
chosen to do so.”’ 

Here the learned judge distinctly holds 
that the element of reasonableness is not 
predicable upon a combination or con- 
spiracy tending to the monop ly of trade. 
It follows from this that the attempt that 
is made by the so called “ Hepburn amend- 
ment”? to the Sherman antitrust law to 
import the element of unreasonableness 
into that statute has no foundation in the 
common law and is in direct violation of the 
well-considered legal distinction that has 
always existed between contracts per se in 
restraint of trade, where one individual 
contracts with another to contract himself 
out of trade, and combinations and con- 
spiracies tending to the monopoly of trade. 
These legal considerations disclose very 
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clearly the cases that Mr. Justice Brewer 
had in mind in his concurring opinion in 
the Northern Securities case (193 U.S. 361) 
where he said in referring to his concurrence 
in the Joint Traffic Association case (171 
U. S. 505): 

“This act as appears from its title was 
leveled only at ‘unlawful restraints and 
monopolies.’ Congress did not intend to 
reach and destroy those minor contracts 
in partial restraint of trade which the long 
course of decisions at common law had 
attirmed were reasonable and ought to be 
upheld.” 

The only “long course of decisions at 
common law’’ affirming contracts in re- 
straint of trade to be reasonable are the 
contracts where individuals were contract- 
ing themselves out of trade — where the 
contract to remain out of trade was ancillary 
to the main contract. 

Mr. Justice Holmes also had this dis- 
tinction very clearly in mind in his dissent- 
ing Opinion in that case when he says (p. 403): 

“The words hit two classes of cases and 
only two — contracts tn restraint of trade 
and combinations or conspiracies in restraint 
of trade —and we have to consider what 
these respectively are. Contracts in re- 
straint of trade are dealt with and defined 
by the common law. They are contracts 
with a stranger to the contractor’s business, 
although in some cases carrying on a similar 
one, which wholly or partially restrict the 
freedom of the contractor in carrying on that 
business as otherwise he would. The objec- 
tion of the common law to them was pri- 
marily on the contractor’s own account. 
The notion of monopoly did not come in 
unless the contract covered the whole of 
England. 

“There was no objection to such combi- 
nations merely as in restraint of trade or 
otherwise unless they amounted to a mo- 
nopoly. Contracts in restraint of trade, I 
repeat, were contracts with strangers to the 
contractor’s business, and the trade restrained 
was the contractor’s own.” 





* Mr. Justice Holmes proceeds: 

“Combinations or conspiracies in restraint 
of trade, on the other hand, were combina- 
tions to keep strangers to the agreement 
out of the business. The objection to 
them was not an objection to their effect 
upon the parties making the contract, the 
members of the combination or firm, but 
an objection to their intended effect upon 
strangers to the firm and their supposed 
consequent effect upon the public at large. 
In other words, they were regarded as 
contrary to public policy because they 
monopolized or attempted to monopolize some 
portion of the trade or commerce of the realm.”’ 

The remarks of Mr. Justice Holmes very 
clearly suggest the profound and under- 
lying distinction between the two con- 
ditions; as to the contracts that restricted 
the freedom of the contractor in carrying 
out that business as otherwise he would, 
and combinations and conspiracies in re- 
straint of trade, the distinction is profound 
and fundamental. Upon the first the ele- 
ment of reasonableness or unreasonableness 
can be properly predicated; upon the 
second, which is made a grime under the 
Sherman antitrust law, the element of 
reasonableness or unreasonableness cannot 
with propriety be predicated. 

Bearing in mind these legal suggestions 
with reference to the rationale of the Sher- 
man antitrust law, I will now enter upon 
the discussion of what is known as the 
Hepburn amendment to the Sherman anti- 
trust law. 

In the discussion of some of the salient 
and vital features of the proposed legis- 
lation I shall confine myself to the sub- 
stitute which, according to their view, 
represented clearly and adequately the 
views entertained by the gentlemen who 
collaborated in the preparation of the 
measure. I cannot quote the amendment, 
as it is too long, but will, if it is thought 
desirable, furnish it as an appendix. 

I will take up first features which relate 
to labor organizations. Section 3 of the 
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substitute appears in a different order 
from section 3 of the original bill, and is 
intended, I have no doubt, to be a sub- 
stantial modification of the original sec- 
tion 3. 

No legal discussion of section 3 was 
ever presented to the committee. The 
original section was objected to on the 
ground that it very clearly exempted labor 
organizations from the operation of the 
Sherman anti-trust law, to all intents and 
purposes legalized an interstate boycott, 
and practically neutralized the effect of the 
decision in the Loewe v. Lawlor case, 
announced February 3, 1908, and known 
as the “ Danbury hat case.” 

The first provision in this section provides 
that nothing in the Sherman anti trust act 
should be enforced so as to interfere with a 
“strike for any purpose not unlawful at 


common law.’ 

Just exactly what the parties responsible 
for this legislation mean by this language 
I do not know. If it was meant to apply 
to interstate commerce all the principles 
of common law relating to combinations, 
it would’ then make the Sherman anti-trust 
law very much more drastic and oppressive 
than it is now with reference to labor organ- 
izations. 

If, on the other hand, it was only intended 
to wipe out the Sherman anti-trust law as 
to labor organizations and leave them 
subject to only such inhibitions as were 
“unlawful at common law,”’ then the legis- 
lation would be absolutely meaningless 
and ineffective, because, as is thoroughly 
well known, there is no federal) common 
criminal law, and if common-law principles 
with reference to combinations in restraint 
of trade applied to interstate transporta- 
tion, the enactment of the Sherman anti- 
trust law would be the work of superero- 
gation and entirely unnecessary. 

Which one of these meanings was intended 
by the astute legal gentlemen responsible 
for the language of this section I do not 
undertake to say. If the first, clearly it 





would be extremely offensive to the labor 
organizations and would not meet with the 
approval of the committee. If the second. 
it was an insidous effort to absolutely 
destroy the operations of the Sherman 
anti trust law as to labor organizations, thus 
by indirection, without clearly disclosing 
upon its surface, accomplishing a result 
that was certainly not intended, if the state- 
ments of Mr. Low and Mr. Jenks, who were 
the principal promoters of the legislation 
before the committee, can be relied upon, 
because they distinctly said that under n: 
circumstances did they wish any legislatior 
passed that would legalize or authorize such 
a boycott as was denounced by the Supreme 
Court of the United States in the Danbur: 
hat case. 

The further language of this substitut: 
however, presented and urged by thm ver} 
clearly, in my judgment, did authorize jusi 
exactly such a boycott, because it provided 
that the provisions of the act should not be 
enforced where there was a combination of 
employees “for the purpose of obtaining 
from employers peaceably or by any means 
not unlawful at common law, satisfactory 
terms,”’ etc. 

It will be noted that this does not con- 
fine the purpose to means unlawful at com- 
mon law, because by the very language of 
the section the phrase “by any means not 
unlawful at common law”’ is alternative 
and not used as synonymous with “obtain- 
ing from employers peaceably.” 

Now, the fact is that in the Danbury hat 
case the results accomplished, which were 
clearly subject to the prohibition of the 
Sherman antitrust law, according to the 
decision of the Supreme Court of the United 
States, were in every instance peaceable. It 
was specifically and distinctly a peaceable 
boycott. It was an attempt on the part of 
employees to get from their employers, 
“ peaceably,’’ satisfactory terms. 

So also was the boycott denounced by 
Mr. Justice Gould in his decision in the 
Bucks Stove and Range Company case 
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That was specifically and distinctly a case 
where the employees were seeking to obtain 
from their employers, ‘‘peaceably,’’ satis- 
factory terms, and so forth. 

There can be no question, in my judg- 
ment, but that the language of section 3 of 
the substitute was deliberately intended to 
legalize and authorize an interstate boycott 
in the teeth of the decision of the court in 
the Danbury hat case. I called the atten- 
tion of Mr. Jenks to what I believe to be 
the obvious construction, and he suggested 
that their attorneys insisted that such was 
not the proper construction. In answer to 
that suggestion he was requested to furnish 
to the committee the opinion of the counsel 
for the gentlemen responsible for the pro- 
motion of the legislation, differentiating the 
language used in section 3 from the con- 
ditions involved in the Danbury hat case 
and the Bucks Stove and Range case, or 
what would be more satisfactory to the 
committee, to have their counsel present, 
so that they could be examined and the 
matter discussed for the purpose of ascer- 
taining what were the true construction, 
effect, and intent of this ingenious language 
in section 3. 

Not only did he fail to present his counsel 
before the committee, but he utterly failed 
to present from his counsel, whoever they 
may be, the slightest suggestion or dis- 
cussion undertaking in any way to differen- 
tiate the language criticised from the facts 
passed upon by the court in these two 
cases. And, in the absence of this, after 
the chairman of the committee specifically 
insisted that the language was so intended 
and susceptible of no other construction, I 
think I am entirely safe in saying that sec- 
tion 3 discloses a deliberate purpose to 
exempt labor organizations from the oper- 
ations of the Sherman anti-trust law, and to 
defeat the effect of the decision in the Dan- 
bury hat case. 

The labor organizations are not entirely 
satisfied with this construction that has 
been placed on this language, and they 
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insisted, through Mr. Gompers, that what is 
known as the “ Wilson bill’? should be made 
an amendment to the substitute in order to 
protect, as they said, the rights of labor 
organizations. The express purpose of the 
Wilson bill was to exempt labor organiza- 
tions and persons engaged in agriculture 
and horticulture from the operation of the 
Sherman anti trust law. 

That the legislation proposed, without 
this amendment, would be, to the last 
degree, unsatisfactory to the labor organi- 
zations is, perhaps, too obvious for discus- 
sion. This amendment would make what 
is now criminal conduct in all persons law- 
ful for an arbitrarily selected class of per- 
sons though acting under the same , con- 
ditions and producing the same results, a 
proposition that ought to be abhorrent to 
every right thinking person. It. would 
make it perfectly possible to duplicate 
without limit conspiracies that in the lan- 
guage of Secretary Taft in the Phelan case 
(62 F. R. 803) would “stagger the tmagina- 
tion.”’ This amendment is in my judgment 
unconstitutional as a deprivation of the 
“equal protection of the law.”’ This raises 
the extremely and vitally important ques- 
tion whether the Congress of the United 
States is subject to the same constitutional 
inhibition in enacting legislation as now 
applies without question, by virtue of the 
specific provisions of the fourteenth amend- 
ment, to the states. 

There can be no question under the pro- 
visions of the fourteenth amendment to the 
Constitution of the United States — which 
provides that uo state shall “deprive any 
person of life, liberty or property without 
due process of law, nor deny to any person 
within its jurisdiction the equal protection 
of the laws’’ — that legislation of this char- 
acter would be clearly unconstitutional if 
enacted by a state. 

If a state legislature undertook to con- 
trol the judicial power of a court of equity 
so that it could exercise its protecting 
power to conserve the safety of persons and 
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property in all cases except labor con- 
troversies, it would be clearly the exercise 
of class legislation, partial in its character. 
It would deny to the plaintiff whose prop- 
erty was threatend by a labor conspiracy 
the protection of the law guaranteed by 
the Constitution, while giving that pro- 
tection to every other litigant in connection 
with every other controversy. The state 
courts, as well as the courts of the United 
States, when confronted with such an 
attempt to deprive the citizen of the equal 
protection of the law, would wipe such a 
law from the statute book as quickly as 
hoar frost vanishes before the morning 
sun. The fifth amendment to the Constitu- 
tion of the United States guarantees to 
every person that he shall not be deprived 
of life, liberty, or property without the due 
process of law, and the fourteenth amend- 
ment contains precisely the same language 
applied to the state, with the additional 
clause declaring that the state shall not 
“deny to any person with its jurisdiction 
the equal protection of the laws.”’ It is a 
serious and interesting question as to 
whether, in the absence of such a specific 
provision in the fifth amendment, there is a 
guaranty of the equal protection of the 
law, so far as Congressional legislation is 
concerned, by virtue of the provisions of 
the fifth amendment to the Constitution 
guaranteeing due process of law. I think 
I can establish the proposition that the 
Congress of the United States, under the 
fifth amendment, is bound by the funda- 
mental principles of eternal right and has 
no power to deprive any person of the 
equal protection of the law. 

In the case ‘of Budd v. The State (3 
Humphries, 483) the question was whether 
a statute of the state of Tennessee could be 
sustained that made it a felony on the part 
of the officers and agents of a certain bank 
to do certain acts that were not made 
felonies when done by officers of other 
banks in Tennes-ee; that made one law for 
the officers of the Union Bank of the state 
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of Tennessee and another for the officers and 
agents of other banking corporations in the 
state. 

It was contended by the counsel for the 
respondent that the statute in question 
was in contravention of the constitution 
of Tennessee, which provides that no man 
shall be disseized or imprisoned, etc., but 
“by the judgment of his peers or the law 
of the land,”’ practically a quotation from 
Magna Charta, and made a part of the 
constitution of Tennessee. 

Upon this question the court said, the 
opinion being drawn by Judge Reese, whom 
I understand to have been a man of high 
character. and great legal ability: 

“Tf the felony affected only all the clerks 
of all the merchants of Nashville, or of 
Davidson county, or of middle Tennes:ce, 
would that in either case be ‘the law of 
the land’? It is believed none would so 
contend. And why not? Simply because 
the law of the land is a rule alike embracing 
and equally affecting all persons in general, 
or all persons who exist or may come into 
the like state and circumstances. A _ partial 
law, on the contrary, embraces only a 
portion of those persons who exist in the 
same state and are surrounded by like cir- 
cumstances. If peculiar felonies affecting 
all the people, or certain of the public 
officers of East Tennessee only, were held 
to be ‘the law of the land’ it would be 
difficult to say for what object that clause 
was inserted in the Bill of Rights. One of 
its objects has been stated in various ad- 
judications in our state to have been to 
protect the feeble and the obnoxious from the 
injury and the injustice of the strong and the 
powerful and, in general, to protect minori- 
ties from the wrongful action of majorities. 
This being its scope and purpose, would it 
not interdict the legislature from passing 
such an act as is last above referred to, for 
instance, creating certain acts of non 
feasance or malfeasance of the register of 
the western district, although a public 
officer, a felony, leaving the register of 
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middle Tennessee, East Tennessee, etc., 
unaffected by it? Certainly it would. And 
why? Because the law would not treat 
similarly all who were in like circumstances. 
It would therefore be partial and of course 
not the law of the land.” 

And the court held that this statute was 
unconstitutional because it did not oper- 
ate equally upon all. In other words, it 
was a deprivation “of the equal protection 
of the law.” 

The significance of this decision is that 
it was rendered in 1842, twenty-six years 
before the fourteenth amendment, ex- 
pressly prohibiting a state from denying to 
any person the equal protection of the law, 
was adopted, and was therefore entirely 
independent of the provisions of the four- 
teenth amendment. It is a specific deter- 
mination of a highly respected court that 
under a constitution guaranteeing the pro- 
tection of the ‘“‘law of the land”’ legislation 
that deprives any person of the equal pro- 
tection of the law, or that is partial in its 
operation, is unconstitutional and void. 

That the “law of the land”’ is synonymous 
with “due process of law’’ is well settled. 
The Supreme Court of the United States 
in the case of Dent v. West Virginia (129 
U. S. 114), in a unanimous opinion drawn 
by Mr. Justice Field, certainly one of the 
ablest and most distinguished members of 
the court, said: 

“As we have said on more than one 
occasion, it may be difficult, if not impossi- 
ble, to give to the term ‘due process of 
law’ a definition which will embrace every 
permissible exertion of power affecting 
private rights and exclude such as are for- 
bidden. They come to us from the law of 
England, from which country our juris- 
prudence is to a great extent derived, and 
their requirement was there designed to 
secure the subject against the arbitrary 
action of the crown and place him under 
the protection of the law. They were 
deemed to be equivalent to the ‘law of the 
land.’ In this country the requirement 
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is intended to have a similar effect against 
legislative power, that is, to secure the 
citizen against any arbitrary deprivation of 
his rights, whether relating to his life, 
liberty or his property. . . . It is sufficient 
for the purposes of this case, to say that 
legislation is not open to the charge of 
depriving one of his rights without due 
process of law, tf it be general in its operation 
upon the subject to which it relates, and is 
enforceable in the usual modes established 
in the administration of government with 
respect to kindred matters— that is, by 
process or proceedings adapted to the 
nature of the case. The great purpose of 
the requirement is to exclude everything that 
ts arbitrary and capricious in legislation 
affecting the rights of a citizen.” 

Here, then, we have, first, the court of 
Tennessee holding that under “the law of 
the land’’ no person can be deprived of 
“the equal protection of the law” and that 
legislation partial in its character is uncon- 
stitutional; and in the case of Dent v. West 
Virginia the unanimous opinion of the 
Supreme Court holding that ‘‘due process 
of law’’ is synonymous with “the law of 
the land”’ and that the law must be general 
in its operation upon the subject to which 
it relates. Many other authorities estab- 
lishing this identity of meaning could be 
cited. 

Under these authorit’es no legislation can 
stand the constitutional test that is partial 
in its operation or that undertakes to 
deprive any person of his rights in particu- 
lar instances when other persons have 
accorded to them the full enjoyment of 
the same rights under similar circum- 
stances. 

I think it will be conceded that Hon. 
Thomas M. Cooley was in his time what 
Blackstone and Kent were in theirs as an 
authority upon the law, and no text writer 
is entitled to or has received greater respect 
from the profession and the courts. In his 
edition of Story on the Constitution he dis- 
cusses the fourteenth amendment and 
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reaches conclusions that are entirely in 
harmony with and support the position 
which I have taken. Among other things 
he says: 

““And the same may be said of the like 
distinctions under laws establishing public 
schools, preémption laws, exemption laws 
and the like; the rules which exclude per- 
sons from their benefits must be uniform 
and not partial; the individual citizen is 
always entitled to the benefits of the gen- 
eral laws which govern society. (Sec. 1934.) 

And quoting from Webster’s argument in 
the Dartmouth College case he said: 

“By the law of the land is most clearly 
intended the general law; a law which 
hears before it condemns; which proceeds 
upon inquiry and renders judgment only 
after trial. The meaning is that every 
citizen shall have his life, liberty, property 
and immunities under the protection of the 
general rules which govern society.” “As 
to the words from Magna Charta, says 
another eminent jurist, after volumes 


spoken and written with a view to their 
exposition, the good sense of mankind has 
at length settled down to this: That they 
were intended to secure the individual from 
the arbitrary exercise of the powers of gov- 
ernment, unrestrained by the established 
principles of private right and distributive 


justice.”” (Sec. 1944.) 

And again: 

‘The provision that no state ‘shall deny 
to any person within its jurisdiction the 
equal protection of the laws’ would not 
seem to call for much remark. Unques- 
tionably every person — all being now free 
men — ts entitled to th» equal protection of 
the laws without any such express declaration. 
But with the power in Congress to enforce 
this provision by ‘appropriate legislation’ 
it becomes a matter of no little importance 
to determine in what consists the equal 
protection of the laws and what amounts to 
a denial thereof. (Sec. 1959.) 

‘‘It is to be observed first, that this clause, 
of its own force, neither confers rights nor 





gives privileges; its sole office is to insure 
impartial legal protection to such as under 
the laws may exist. It is a formal declara- 
tion of the great principle that has been 
justly said to pervade and animate the whole 
spirit of our constitution of government, that 
all are equal before the law.’’ (Sec. 1960.) 

I am one of those who believe that the 
proposition set forth in the noble and 
resounding phrase of the great Declaration 
for the verification of which our fathers 
pledged their lives, their fortunes, and thcir 
sacred honor, is a vital and fundamental 
principle of our institutions. It reads: 
“We hold these truths to be self-evident, 
that all men are created equal, that they are 
endowed by their Creator with certain un- 
alienable rights, that among these are life, 
liberty and the pursuit of happiness, and 
that to secure these ends, governments are 
instituted among men.” This does not 
mean to me that men were created with 
equal capacities, with equal ability or even 
with equal opportunities, but it does mean 
to me that they were created equal before 
the law, with equal rights and equal privi- 
leges, and that under our system of govern- 
ment, in harmony with these fundamental 
eternal principles, it is not competent for any 
legislative power, either state or jederal, to 
enact any legislation that will deprive any 
person of the equal protection of the ‘aw.”’ 

This, in my judgment, is the stone that 
builders not only did not reject, but which 
they made, and which now is and always 
will remain, ‘“‘the head of the corner.” It 
is the inviolable bed rock, fundamental 
and eternal, upon which our institutions 
are builded. It is the great inspiring 
and dominating principle that characterizes 
every governmental activity and is re- 
flected in every branch and feature of our 
constitutional government. It is the vital 
principle which makes “a government of 
the people, for the people and by the peo- 
ple’ a “government of laws and not of 
men.” 


The bitter hostility of the American 
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Federation of Labor to the Sherman anti- | 
trust law is manifest when it is remembered | 
that in their petition to intervene in the | 


Danbury hat case they declared that a 
decision in favor of the plaintiff ‘would 
seriously obstruct and hinder”’ it “in carry- 
ing out the purposes for which it was organ- 
ized”’ and that its constitution ‘makes 
special provision for the prosecution of 
boycotts.”” Mr. Gompers has stated its 
effect in the quotation, “You might as well 
take from me my life as take from me the 
means whereby I live,’’ and in their annual 
convention at Pittsburg in 1908 they de- 
scribed the boycotts as follows: 

‘The committee on boycotts made the 
following report and recommendations, which 
was adopted by the convention: ‘We must 
recognize the fact that a boycott means war, 
and to successfully carry on a war we must 
adopt the tactics that history has shown are 
most successful in war. The greatest master 
of war said that war was the trade of a 
barbarian, and that the secret of success was 
to concentrate all your forces upon one 
point of the enemy, the weakest if possible. 
In view of these facts the committee recom- 
mends that the State Federations and 
central bodies lay aside minor grievances 
and concentrate their efforts and energies 
upon the least number of unfair parties or 
places in their jurisdiction. One would be 
preferable.” 

This is certainly a frank and explicit 


statement of the spirit that animates this | 
| an examination, that the contract or com- 


organization, and I am not prepared to 
say that it does not fitly characterize the 
boycott as “the trade of a barbarian.”’ 
This Hepburn amendment is said to have 
two great objects: first, it requires all corpo- 
rations or individuals who seek to get the 
benefit of its provisions to register them- 
selves with the Bureau of Corporations, 
and in the case of corporations to file such 
information concerning the organization of 
such corporation, its financial condition, 
its contracts, and its corporate proceedings as 
may be prescribed by general regulations 





from time to time to be made by the Presi- 
dent pursuant to this act, the purpose 
being to procure from the corporations avail- 
ing themselves of the provision of the act 
information which would give to the public 
the measure of publicity which is under- 
stood to be desirable in connection with 
their operation and control, not only for 
the purpose of in’orming the Congress as 
to the needs of future legislation, but for 
the purpose of giving to the public such 
information as would so far as may be 
protect them in connection with the oper- 
ations of, and their investments in, organi- 
zations of that character. 

Second, corporations thus registering 
themselves for the purpose of getting the 
benefit of the provisions of this act were 
to have conferred upon them privileges that 
do not now exist under the law. 

It was proposed to engraft upon this 
statute, without reference to the question 
as to whether the qualification would relate 
to contracts in restraint of trade at com- 
mon law, or combinations and conspiracies, 
the element of reasonableness or unreason- 
ableness, and a most ingenious scheme was 
devised for the purpose of putting into 
operation or making an application of 
these qualifying terms. 

It is provided by the specific terms of the 
proposed amendment that these contracts 
and agreements would be subject to the 
determination of the Commissioner; that 
the Commissioner, if of the opinion, after 


bination was in unreasonable restraint of 
trade, should so order, stating in his order 
his reasons therefor; and it was further 
provided, if the Commissioner made no such 
order within thirty days from the date of 
the filing of the contract or agreement, 
that after the expiration of t at time 
such contracts and agreements would be- 
come valid by the simple lapse of time 
and should be held to be prima f cic reason- 
able. So that it would be incumbent upon 
the government, in a prosecution of the 





600 


THE GREEN 


BAG 





parties to such contract and agreement 
thus held by lapse of time to be reasonable, 
to show that it was an unreasonable restraint 
of trade. 

The right of the government to attack 
such contracts or agreements as unreason- 
able was merely technical and unsub- 
stantial, since the memorandum filed with 
the committee by the Commissioner of 
Corporations discloses the fact that the 
determination of the Commissioner or his 
failure to determine was intended by that 
bureau to be final and conclusive. On 
this point this memorandum which he was 
instructed by the President to prepare says, 
among other things: 

‘Within thirty days he will thus find out 
either that his contract is believed to be 
contrary to public policy and may be 
attacked by the Government, in which case 
he would thereafter enter upon it at his own 
very proper risk, or he would learn, on the 
other hand, that the Government saw no 
prima facie reason to disapprove it and he 
would then know that he could go ahead and 
base his operations upon it, and that so long 
as it was not against public policy it could 
not be attacked under the Sherman anti- 
trust law; and this would be all the average 
business man would care to know.” 

Now, bear in mind the fact that whether 
or not it was against public policy was 
reached in one of two ways: first. by a 
specific determination of the Commissioner 
that the contract was in unreasonable 
restraint of trade, and, second, by the 
failure of the Commissioner to determine 
at all when after the lapse of thirty days, 
by the simple lapse of time, the contract 
and agreement would be held to be reason- 
able. So that the action or inaction of the 
Commissioner resulted in the determination 
of whether or not the contract was against 
public policy, and if 1t was inaction upon 
the part of the Commissioner, it gave to 
the corporation the knowledge that they 
could go ahead and base “their operations 
it.’ That this was the distinct 


upon 





understanding of the Commissioner of Cor- 
porations as to the manner in which this 
legislation, if it became a law, was to be 
enforced, more clearly appears from his 
further statement in the same memorandum 
in which he says: 

‘It should be so that the Government can 
by legal and regular methods make its 
election as to the kind of contract which it 
will prosecute or will not prosecute, and to 
be able so to advise the parties to that con- 
tract that they may act upon definit« 
knowledge. 

‘‘In essence this section provides merely 
a regular procedure, available for all par 
ties for exercising that discretion as to 
enforcement of law which is an inseparabl: 
part of administrative functions.” 

This suggestion, in his memorandun 
made by the authority of the President, | 
take to be an authoritative declaration thai 
a decision by his Bureau, either by action 
or inaction, would be accepted and acted 
upon by the Department of Justice: When- 
ever then, by the operation of thirty days’ 
time, a contract thus filed became reason- 
able, the corporations interested therein 
could feel satisfied that although technically 
still open to attack in the courts, they need 
have no apprehension, because the Depart- 
ment of Justice would take this negative 
determination by the lapse of time as the 
rule by which they were to be governed in 
the enforcement of the provisions of the 
Sherman antitrust law, and no action 
would be brought thereunder for the pur- 
pose of assailing any contract thus deter- 
mined by indirection not to be in unreason- 
able restraint of trade. 

Although the substitute provided more 
or less complicated machinery for appeal it 
is very clear that, so far as the Government 
is concerned, if the Commissioner of Cor- 
porations correctly apprehends the intent 
of the legislation, this determination sim- 
ply by the lapse of time would be for all 
practical purposes conclusive upon the 


Government, because the Department of 
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Justice would take its cue therefrom and 
never bring any action in relation thereto. 

Now, then, it is to be observed that this 
would enable any great combination to 
practically determine for itself what should 
and should not be a reasonable contract in 
restraint of trade. It is very clear that 
there can be no contract or agreement 
entered into by a manufacturing or indus- 
trial corporation which is not bound to be 
ultimately reflected in the price to the con- 
sumer; and the question as to whether or 
not a contract or a combination between 
it and another corporation is or is not in 
reasonable restraint of trade must ulti- 
mately be determined by the question as to 
whether or not such contract or combina- 
tion does or does not unduly increase the 
price to the consumer, and the price to the 
consumer is beyond all question the final 
test of the reasonableness or unreasonable- 
ness, according to the theory of the pro- 
posed amendment. 

I may say here that I am at all times and 
under all circumstances, unalterably opposed 
to placing in the hands of any administrative 
bureau the power to pass upon the price of 
products to the consumer and the power to 
supervise and regulate and control the busi- 
ness Of 87,000,000 of people. 

Mr. Smith, the commissioner who ap- 
peared before the subcommittee, admitted 
that in case a contract or agreement was 
submitted to him for decision it would be 
necessary, in order to ascertain whether or 
not it was in unreasonable restraint of 
trade, to ascertain and determine what was 
the cost of producing the product. He 
said, as he was practically compelled to say, 
that the examination to be made by his 
Bureau would not be perfunctory and for- 
mal and of a rubber-stamp variety, but that 
there would be intelligent and careful 
investigations for the purpose of developing 
the facts. That being the case, it is obvious 
that as to a large number of combinations 
in this country it would be impossible to 
determine within thirty days’ time whether 





the proposed contracts or agreements 
were or were not reasonable, involving an 
investigation of the cost of producing the 
product, the question of their capitaliza- 
tion, which are all involved legitimately in 
the question of determining what could be 
properly charged in order to produce a fair 
return to the parties engaged in the prose- 
cution of the business. The great bulk of 
the large corporations would thus be able 
to file any contract or agreement that they 
saw fit to file and have it validated by the 
simple lapse of thirty days’ time, during 
which it would be physically impossible for 
the Bureau of Corporations to pass even in 
the most perfunctory manner upon the 
question as to whether or not the contract 
or agreement in question was in unreason- 
able restraint of trade. 

The result is that this ingenious scheme 
would result in the validation of substan- 
tially every contract and agreement that 
would be filed by the great combinations 
in the country, and place entirely within 
their control the consumers who are inter- 
ested in the price of their product, and 
would have provided a wholesa e immunity 
bath on an immense scale for every large 
and vicious combination in the country — 
self-devised, self-prepared, and self-admin- 
istered. 

No one came before the committee to 
even intimate or. suggest the kind of con- 
tracts contemplated, the purpose to be 
accomplished, the way in which it would be 
accomplished, and the effect upon the con- 
sumers of the country. 

I have no hesitation in saying, so far as I 
am concerned, that in connection with the 
propriety of submitting the business of 
87,000 000 people to one bureau officer, I 
should decline under any and all circum- 
stances to submit such a question by 
statute until I knew first what sort of a 
combination it was desired to have legalized 
and second, upon what principles of law 
the determination was to be reached. The 
hearings before the subcommittee, so far as 
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these two questions are concerned, are an 
entire and absolute blank, and for that reason, 
if for no other, I should under no circum- 
stances recommend this legislation. I was 
not prepared to turn over an interstate 
business aggregating say $16,000,000,000 an- 
nually, bound hand and foot to the tender 
mercies of combinations of labor on the one 
hand and the rapacity of combinations of 
capital on the other. 

It is to be further observed that a com- 
bination or conspiracy tending to monopo- 
lize trade is beyond all question illegal at 
common law, and a combination or con- 
spiracy to restrain interstate trade is also 
a criminal conspiracy or combination under 
the provisions of the Sherman anti trust law. 
I have never yet seen or heard of a legal 
proposition that would justify the efforts 
to make a crime reasonable, which would 
be the effect of this amendment to the 
Sherman law if it were adopted, because 
it expressly provides that combinations and 
conspiracies in restraint of interstate trade, 
if reasonable, will be valid. A reasonable 
crime, in my judgment, is unthinkable, and 
I do not believe that it is sound to under- 
take to predicate upon a conceded criminal 
condition the «lement of reasonableness for 
the purpose of exempting such supposed 
condition from criminality. 

Mr. Andrew Carnegie 


suggested that 
railroad companies and steel manufacturers 


“ce 


ought to be allowed to agree upon a “com- 
mon rate.’’ He couldn’t think of “any 
other article of which this could be so clearly 
said.’ and in ninety-nine cases out of a 
hundred he said the object would “un- 
doubtedly be to rob the community of its 
right to the benefits of free competition.” 
If this is true we are safer as we are. 

The probably insurmountable practical 
difficulty in the whole matter is the inability 
to define by any specific and definite stand- 
ard what would be a reasonable contract, 
combination, or conspiracy in restraint of 
trade. 

The inherent legal difficulty undoubtedly 





is that the law never yet had undertaken to 
qualify as reasonable or unreasonable com- 
binations and conspiracies tending to monop- 
olize trade because they are unlawful! 
per se. 

The case of Hopkins v. The United States 
(171 U. S. 592) shows in detail a large 
variety of business arrangements and agree- 
ments that are not within the scope of the 
Sherman antitrust law, which I haven’t 
time to quote. Under these definitions 
very many of the difficulties suggested by 
the parties promoting this legislation are 
eliminated as elements of controversy. 

It is interesting to note upon its practical 
phase that this matter is completely covered 
by Secretary Taft in his opinion in the 
Addyston pipe case, where he says, among 
other things: 

‘‘The manifest danger in the administra. 
tion of justice according to so shifting, vague, 
and indeterminate a standard would seem to 
be a strong reason against adopting it.” 

And again: 

‘‘We think the cases hereafter cited show 
that the common-law rule against restrain- 
ing trade extends to all articles of merchan- 
dise, and that the introduction of such a 
distinction only furnishes another oppor- 
tunity for courts to give effect to the vary- 
ing economical opinions of its individual 
members.”’ 

Inasmuch as Mr. Secretary Taft is of the 
opinion that the alleged standard proposed 
to be introduced by this amendment is 
shifting, vague, and indeterminate, I think 
I may safely assume that he would be 
opposed to the enactment of any legislation 
of this character. 

Mr. Lord Justice Bowen, in Mogul 
S eamship Co. v. McGregor (L. R. 23 Q. B. 
Div. 598) agrees with the Secretary as he 
said: 

‘‘This seems to assume that . . . there is 
some natural standard of fairness or reason- 
ableness (to be determined by the internal 
consciousness of judges and juries) beyond 
which competition ought not in law to go. 
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There seems to be no authority and, I 
think, with submission, that there is no 
sufficient reason for such a proposition.”’ 


THE AMENDMENT WOULD DESTROY THE 
Act AS A PENAL STATUTE. 


To my mind the most serious legal 
objection to this proposed amendment is 
the fact that the introduction of the element 
of reasonableness or unreasonableness would 
entirely invalidate the penal character of 
the act. If this was invalidated, there 
would not be enough of the act left for any 
extended discussion. 

From all the authorities submitted by the 
opponents of the bill, with the answers 
thereto on the part of the Hon. Herbert 
Knox Smith, my judgment is that there is 
very little question that such would be the 
result of the adoption of the proposed amend- 
ment. I do not go so far as to say that the 
gentlemen actively promoting the legis- 
lation contemplated or intended such a 
result. Nor am I certain that the legal 
gentlemen whose names were not dis- 
closed, who were apparently responsible for 
the peculiar provisions of the act, con- 
templated such a result. I think it quite 
probable that they were undertaking to 
accomplish results that they thought might. 
be advantageous to the interests that they 
represented, without taking into account 
the question as to what the effect of the 
amendment proposed would be upon the act 
itself. 

Upon this question, the following author- 
ities, in my judgment, are conclusive: 

In 26 Indiana App. 279, the court was 
passing upon an act of the legislature which 
provided: 

“It shall not be lawful for any person to 
haul over any turnpike or gravel roads at 
any time when the same is (are) thawing 
through or is (are), by reason of wet weather, 
in condition to be cut up and injured by 
heavy hauling, a load on a narrow-tired 
wagon of more than 2,500 pounds.”’ 

The court held that the act was invalid 
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on the ground that it was indeterminate 
and uncertain, saying: 

‘‘There must be some certain standard by 
which to determine whether an act is a 
crime or not, otherwise cases in all respects 
similar, tried before different juries, mi; ht 
rightfully be decided differently, and a 
person might properly be convicted in one 
county for hauling over a turnpike in that 
county, and acquitted in an adjoining 
county of a charge of hauling the same load 
on the same wagon over a turnpike in like 
condition in the latter county, because of 
the difference of conclusion of different 
judges and juries based upon their indi- 
vidual views of what should be the standard 
of comparison of tires, derived from their 
varying experiences in the opinions of 
witnesses as to what difference of width of 
tires would constitute one wagon a narrow- 
tired wagon and another a_broad-tired 
wagon.”’ 

In the case of the Chicago and North- 
western Railroad Company v. Dey, et al 
(35 Fed. Rep. 866), the opinion by Mr. 
Justice Brewer, the court says: 

‘The next proposition of complaint is that 
the law is a penal one; that it imposes 
enormous penalties without clearly defining 
the offenses. It will be observed that 
section 2 requires that all charges shall be 
reasonable and just. ... Now the con- 
tention of complaint is that the substance 
of the provisions is that if a railroad com- 
pany charges an unreasonable rate it shall 
be deemed a criminal and punished by fine, 
and that such a statu‘e is too indefinite and 
uncertain, no man being able to tell in 
advance what the fact is, or what any jury 
will find to be, a reasonable charge. If this 
were the construction to be placed upon 
this act as a whole, it would certainly be 
obnoxious to complainant’s criticism, for 
no penal law can be sustained unless its 
mandates are so clearly expressed that any 
ordinary person can determine in advance 
what he may and what he may not do 
under it.”’ 
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In Tozer v. The United States (53 F. R. 17) 
the facts are stated as follows: 

‘‘George K. Tozer was indicted for a vio- 
lation of the interstate commerce act pro- 
hibiting undue preferences. The Court 
sustained a demurrer to the fourth count, 
and the defendant was convicted under the 
second and third counts. The court subse- 
quently denied defendant’s motion for a 
new trial and an arrest of judgment, and 
from the judgment of conviction the defend- 
ant brings error.” 

Mr. Justice Brewer in delivering the 
opinion of the Court, said: 

‘‘ But in order to constitute a crime the act 
must be one which the party is able to 
know in advance whether it is criminal or 
not. The criminality of an act can not 
depend upon whether a jury may think it 
reasonable or unreasonable. There must be 
some definiteness and certainty. In the 
case of Chicago and Northwestern Railroad 
Company v. Dey (52 Fed. Rep.) I had 
occasion to discuss this matter, and I quote 
therefrom as follows:”’ 

The court then quoted the part of the 
Dey case that I have already cited, and 
said: 

‘‘* Applying that doctrine in this case and 
eliminating the idea that the through rate 
is a standard of comparison of the local rate 
there is nothing to justify a verdict of guilty 
against the defendant.’ ”’ 

In the case of Louisville and Nashville 
Railroad Company v. Commonwealth (99 
Ky. 133), Judge Hazelrigg, delivering the 
opinion of the court, said: 

“The indictment in this case charges that 
the appellant did unlawfully charge, collect 
and receive . . . more than a just and reason- 
able compensation therefor contrary to the 
form of the statute, etc. 

‘* A conviction followed and from the judg- 
ment on the verdict of the jury for the sum 
of $500, the company has appealed. . . . 

‘That this statute leaves uncertain what 
shall be deemed a ‘just and reasonable 
rate of toll or compensation’ can not be 








denied and that different juries might reach 
different conclusions on the same testi- 
mony as to whether or not an offence has 
been committed must also be conceded. 

‘The criminality of the carrier’s act, 
therefore, depends upon the jury’s view of 
the reasonableness of the rate charged; 
and this latter depends on many uncertain 
and complicated elements. . . . 

‘‘There is no standard whatever fixed by 
the statute or attempted to be fixed, by 
which the carrier may regulate its conduct; 
and it seems clear to us to be utterly repug- 
nant to our system of laws to punish a per- 
son for an act the criminality of which 
depends not upon any standard erected by 
the law which may be known in advance, 
but on one erected by a jury. And espe- 
cially so as that standard must be as vari- 
able and uncertain as the views of different 
juries may suggest and as from it nothing 
can be known until after the commission 
of the crime. 

“If the inflictions of the penalties pre- 
scribed by this statute would not be the 
taking of the property without due pro- 
cess of law and in violation of both State 
and Federal constitutions, we are not able 
to comprehend the force of our organic 
laws. ... 

‘‘When we look to the other side of the 
question we find the contention of the State 
supported by neither reason nor authority. 
No case can be found, we believe, where 
such indefinite legislation has been upheld 
by any court where a crime is sought to be 
imputed to the accused.” 

It is to be noticed that this case is predi- 
cated upon language substantially identical 
with that which it is proposed to inject into 
the Sherman anti-trust law by this amend- 
ment. 

The same question was considered by 
the court in the case of Commonwealth 
v. Louisville and Nashville Railroad Com- 
pany (46 S. W. Rep. 700) where a statute 
prohibited a corporation from giving any 
undue or unreasonable preference or ad- 
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vantage to any particular persons or local- 
ities, and the court said: 

‘It seems to us the opinion of this court in 
the case of Louisville and Nashville Rail- 
road v. Commonwealth (35 S. W. 129) is 
decisive of this, for ‘undue or unreasonable 
preference or advantage to any particular 
person or locality’ .is just as indefinite and 
uncertain as the phrase ‘just and reason- 
able rate’ of toll or compensation.”’ 

In the case of McChord v. The Louisville 
and Nashville Railroad Company (183 U. S. 
498) after quoting the Kentucky case 
(99 Ky. 133), the Supreme Court of the 
United States said that the former law 
under which that decision was rendered 
having been found defective, had been 
amended by later acts which established a 
definite standard, and sustained the statute 
for that reason, approving at the same 
time the reasoning of the court in the other 
cases. 

In the case of Czarra v. Board of Medical 
Supervisors (25 App. Cases, D. C., p. 450) 
the court, holding a statute invalid that 
was indefinite in its terms prov:ding for 
the revoking of a physician’s license ‘‘ for 
unprofessional or dishonorable conduct,”’ 
said: 

‘‘But when the legislature declares an 
offense in words of no determinate signifi- 
cation, or its language is so general and 
indefinite, as that it may embrace within 
its comprehension not only the acts com- 
monly recognized as_ reprehensible, but 
others also which it is unreasonable to 
presume were intended to be made criminal, 
the courts possess no arbitrary discretion 
to discriminate between those which were 
and those which were not intended to be 
made unlawful, and can do nothing else than 
declare the statute void for its uncertainty.”’ 

In the case of ex parte Andrew Jackson 
(45 Ark.) the court held a Federal statute 
void for indefiniteness and uncertainty, 
which made it a crime for anybody to 
commit an cffense “against good mora's,”’ 
for precisely the same reasons and upon 








the same ground laid down by the courts 
in the citations to which I have already 
called attention. 

Upon this point the committee were 
presented with a very interesting and some- 
what extraordinary discussion of the law 
from the Commissioner of Corporations. 
In the memorandum filed by the Hon. 
Herbert Knox Smith, he discusses this 
question of the effect of the amendment, 
taking the ground that the authorities did 
not justify the conclusion to which I have 
heretofore arrived. His first legal sugges- 
tion in connection with this question, which 
is entitled to consideration, is: 

“The only case at all analcgous which is 
opposed to this view (that is his view) is 
that of United States v. Tozer (52 Fed. 
Rep. 917) where it was held that there can 
be no conviction under the provisions of an 
act prohibiting undue preference in a case 
where the jury is required to determine 
whether the preference is reasonable or un- 
reasonable.”’ 

As to this suggestion of the Commissioner, 
it is to be said that a representative of his 
office was in attendance upon the committee 
at every one of its hearings, taking notes for 
the use of the Commissioner, and that all 
of the cases to which I have called atten- 
tion in this speech were specifically pre- 
sented to the committee and discussed in 
the presence of this representative of the 
Commissioner of Corporations, so that at 
least a representative of the Commissioner 
had definite and specific knowledge that the 
case of the United States v. Tozer was not 
the only case at all analcgous, but he had 
definite and specific information that there 
were not only other cases analcgous, but that 
there were several cases specifically and 
precisely in point against the contention 
made by the Commissioner. Instead of the 
case of United States v. Tozer being the only 
case at all anal-gous, the following cases, 
the most of which are in point, and all of 
them, beyond all question analogous, had 
been cited and discussed: 
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26 Ind. Appeals, 279. 

35 Fed. Rep. 866. 

45 Ark. 

46 S. W. 700. 

99 Ky. 133. 

8 Am. and Eng. Enc. of Law, 935. 

183 U.S. 498. 

How the Commissioner came to make 
this statement I am not advised. 

Further continuing the discussion, the 
Commissioner says, of the case of Czarra v. 
Board of Medical Supervisors, (25 App. 
Cases, D. C., 443): 

‘‘The medical practitioner was convicted 
under the act of Congress approved June 
3, 1896, of ‘unprofessional and dishonor- 
able conduct.’ The point considered by 
the court was whether these words were 
sufficient to satisfy the sixth amendment, 
which preserves the right of the accused in 
all criminal prosecutions to be informed of 
the nature and cause of the accusation 
against them. In this case the court said: 


“«This obvious duty must be performed 
by the legislature itself and cannot be 


delegated to the judiciary. It may doubtless 
be accomplished by the use of words or 
terms of settled meaning or which indicate 
offenses well known to and defined by the 
common law. Reasonable certainty in view 
of the conditions is all that is required, and 
liberal effect is always to be given to the 
legislative intent when possible.’”’ 

This immediately precedes the quotation 
from that case which I have just made. 

This is all the Commissioner does say 
about that case, its effect, and what was 
decided therein. If the English language is 
given its ordinary and usual signification, 
in view of the fact that the Commissioner 
saw fit to italicize the words “was con- 
victed,’’ this statement of the Czarra case 
is equivalent to the assertion on the part 
of the Commissioner that there was a con- 
viction that was sustained, and that not- 
withstanding the indefiniteness of the lan- 
guage the court sustained the validity of the 
statute. That this statement of the Com- 





missioner in his typewritten memorandum 
is not an inadvertence, appears very 
clearly from the fact that the Commissioner 
appeared before the committee more than 
a week before he submitted his written 
memorandum, and in his address upon that 
occasion made, in substance, the same state- 
ment with reference to the Czarra case that 
appears in his memorandum. 

I hold in my hand the Czarra case. In 
the first place, there was no conviction under 
the statute. The statute provided a penalty 
for practicing medicine after the revocation 
of a license and authorized the Commissioners 
to revoke the license for unprofessional or 
dishonorable conduct. 

The license had been revoked. Nothing 
else had been done although it is quite true 
that the revoking of the license laid the 
foundation for a criminal prosecution, pro- 
vided Czarra continued to practice his pro- 
fession, so that there was no conviction; 
and in the next place, instead of sustaining 
the statute and the action of the Commission- 
ers in revoking the license, the court said: 

‘For the reasons heretofore given, we are 
of the opininon that the order appealed 
from must be reversed with costs and the 
cause remanded with directions to dismiss 
the complaint.”’ ; ' 

The “reasons’”’ were that the statute was 
too indefinite and uncertain. 

So that this case instead of sustaining 
the contention of the distinguished Com- 
missioner of Corporations, is a specific and 
direct authority in opposition thereto, and 
his statement of it is a complete misstate- 
ment. 

In the next case, Johnson v. Southern 
Pacific Company, (117 Feb. Rep. 469) by 
which the Commissioner proposed to sus- 
tain his contention he is equally unfortu- 
nate in his ability to accurately state the 
law. He said: 

‘‘The act of March 2, 1893, known as the 
‘safety appliance law’ makes it unlawful 
for any common carrier engaged in inter- 
state commerce to run any train in such 
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traffic that has not a ‘sufficient number of 
cars in it so equipped with power or train 
brakes that the engineer of the locomo- 
tive drawing such train can control its speed 
without requiring a brakeman to use the 
common hand brakes for that purpose.’ 
(Sec. 1). 

‘‘A number or convictions have been had 
under this act, and the point of indefinite- 
ness had never been successfully raised, if 
raised at all. In Johnson v. Southern 
Pacific Company, (117 Feb. Rep. 469) the 
court said referring to this act: 

“*The act of March 2, 1893, is a penal 
statute . . . its terms are plain and free 
from doubt and its meaning is clear.’ ”’ 

The Commissioner in this citation and 
his comments thereon evidently relies upon 
the fact that here was a statute requiring 
a “sufficient number’? an indefinite and 
uncertain term, and then leaves the im- 
pression, or in fact specifically states that 
this provision of that statute had been sus- 
tained and a number of convictions had 
under it, and that in relation thereto the 
point of indefiniteness had never been suc- 
cessfully raised. 

Section 1 of the act of 1893, to which the 
Commissioner refers, reads: 

“That from and after the first day of 
January, 1898, it shall be unlawful for any 
common carrier engaged in interstate com- 
merce by railroad to use on its lines any 
locomotive engine in moving interstate 
traffic not equipped with a power driving 
wheel brake and appliances for operating 
the train-brake sytsem, or to run any train 
in such traffic after said date that has not a 
sufficient number of cars in it so equipped 
with power or train brakes that the engineer 
on the locomotive drawing such train can 
control its speed without requiring brake- 
men to use the common hand brake for 
that purpose.”’ 

This, it will be observed, contains two 
propositions, the first specific and definite, 
prohibiting a common carrier from using 
any locomotive engine not equipped with a 


power driving wheel brake and appliances 
for operating the train-brake system; the 
second prohibiting it from running any 
train that has not a “sufficient number of 
cars in it so equipped with power or train 
brakes, etc.” 

The second proposition in the section 
containing the indefinite and indeterminate 
language “sufficient number’’ upon which 
the Commissioner of Corporations realize to 
sustain his contention that language as 
indefinite as the term unreasonable has 
already been incorporated in legislation and 
been sustained by the courts. 

Having these two propositions in mind, 
let me call attention to the portion of the 
opinion from which the Commissioner of 
Corporations quoted, and it will presently 
appear that the quotation that he made was 
a deliberate misquotation, because the 
court was not, at that stage of the opinion, 
discussing the second proposition in the 
statute containing the indefinite phrase 
“sufficient number.”’ 

The opinion reads: 

‘The act of March 2, 1893, is a penal 
statute, and it changes the common law. 
It makes that unlawful which was inno- 
cent before its enactment, and imposes a 
penalty recoverable by the Government. 
Its terms are plain and free from doubt 
and its meaning is clear.”’ 

Now follows the portion of the statute 
upon which the language of the court was 
predicated. The court says: 

“Tt declares that it is unlawful for a com- 
mon carrier to use in interstate commerce a 
car which is not equipped with automatic 
couplers, and it omits to declare that it is 
illegal for a common carrier to use a loco- 
motive that is not so equipped.” 

An examination of the opinion discloses 
the fact, first that the case was not a crim- 
inal prcesecution, but was a civil action to 
recover damages for personal injury. The 
question was: Did sections, 1, 2, 6 and 8 of 
the act of 1893 relieve the plaintiff of the 





assumption of risk, so that he was entitled 
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to recover, although he knew of the negli- 
gent condition in which the cars were being 
operated? 

The portion of section 1 which the court 
quoted in its opinion as applicable to the 
controversy pending before it, contains 
only the first proposition to which I have 
alluded. The court quotes this much only 
of the section: 

‘Sec. 1. That from and after the first day 
of January, 1898, it shall be unlawful for 
any common carrier engaged in interstate 
commerce by railroad to use on its line any 
locomotive engine in removing interstate 
traffic not equipped with a power-driving 
wheel brake and appliances for operating 
the train-brake system.’ 

The court stopped there, leaving out of 
consideration entirely the second propo- 
sition, which included the element of a 
“sufficient number” referred to by the 
Commissioner in his memorandum, and 
the language used by the court quoted by 
the Commissioner of Corporations, instead 
of being applicable to the proposition in the 
section including the indefinite term “suf- 
ficient number”’ applied, and applied only 
to the first proposition in the statute, and 
had no relation whatever to a construction 
of this indefinite and indeterminate lan- 
guage. 

The portion of the-statute to which the 
court referred when it said, “Its terms are 
plain and free from doubt and its meaning 
is clear’’ is not the portion quoted in the 
Commissioner’s memorandum, but is the 
portion which dec’ared that it was unlaw- 
ful for a common carrier engaged in inter- 
state commerce by railroad to use on its 
line any locomotive engine in moving inter- 
state traffic not equipped with a power- 
driving wheel brake and appliances for 
operating the train-brake system. 

The case does not justify the conclusion 
attempted to be drawn by the Commis- 
sioner in his memorandum. The court did 
not directly or indirectly, by inference or 
otherwise, undertake to construe the term 








“sufficient number.’’ If the Commissioner 
had quoted all of the opinion relating to 
the question there discussed and considered, 
that fact would have been too obvious for 
discussion. The Commissioner asserts that a 
number of convictions have been had under 
this act and that the point of indefiniteness 
has never been successfully raised. Not 
having been able to find any convictions, 
before I decided to discuss or comment 
upon this statement of the Commissioner, 
I called the attention of his bureau to 
the fact that I had not been able to find any 
convictions, to say nothing of a number, 
and asked it to furnish me the facts 
upon which the Commissioner based his 
statement. 

In answer to my inquiry, I was advised 
“that the statement was evidently made 
inadvertently,” and was enclosed a memo- 
randum furnished it by the Secretary of 
the Interstate Commerce Commission 

The memorandum of the Interstate Com- 
merce Commission stated, “There have 
never been any convictions under the so- 
called ‘Safety Appliance’ law in the sense 
that they are criminal prosecutions.’”’ ‘‘There 
has never been any case brought where the 
charge was that there was not a ‘sufficient 
number’ of cars so equipped with train 
brakes.’’ ‘‘ The law was amended, March 2, 
1903, for the very reason that it was 
believed that this was so indefinite that a 
prosecution under this section would have 
been almost impossible.’’ 

I can understand how it may have been 
an inadvertence in a paper prepared with 
deliberation for the purpose of sustaining 
the contention of the Commissioner of 
Corporations to state that a number of con- 
victions have been had under this act, 
intending to be understood that they were 
had under that provision of it relating to a 
“sufficient number”’ although there were 
none. But how it could have been an 
inadvertence to assert that the point of 
indefiniteness had never been successfully 
raised giving the inference that it had been 
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raised unsuccessfully in a number of cases, 
where there were no such cases, is not quite 
clear to me. 

Let us sincerely hope that the conclusions 
of the Commissioner of Corporation reached 
as a result of the multitudinous and con- 
tinuous investigations in which his bureau 
is or has been engaged, are not character- 
ized by the same painful inadvertence as 
appears in this vigorous effort to promote 
the passage of legislation that would vest 
in his bureau this tremendous power. If 
unhappily, they should be so characterized, 
it may be doubted whether they are not 
wholly without value for any practical 
purpose. 

I have felt bound to call attention to 
these unfortunate statements for the reason 
that this memorandum, I imagine, is to 
be circulated throughout the country for 
the purpose of demonstrating the propriety 
as well as the validity of the proposed 
amendments to the Sherman anti-trust law. 
When it becomes necessary to sustain a 
piece of proposed legislation by that method 
of handling authorities, it does not com- 
mend itself to my judgment. 

The distinguished publicists who are 
altruistically urging this amendment seem 
to have an abiding impression that it is 
practically impossible to carry on business 
on a scale adequate to existing exigencies 
without making and carrying out agree- 
ments that are illegal. If they are correct, 
the law is being violated every day and 
hundreds of times every year. They think 
that business men are very much disturbed 
by the fear that they are facing a prison cell 
for doing business under modern methods. 
I do not think that this apprehension has 
any reasonable foundation. Senator Lodge 
in his speech at the Republican Convention 
said, ‘‘The President has enforced the laws 
as he found them on the statute book.” 
The platform says, “First and foremost a 
brave and impartial enforcement of the 
law, the prosecution of illegal trusts and 
monopolies, etc.” 





I think the results indicate that this 
enforcement has been more a matter of 
proclamation than performance. Here is 
the record for eighteen years: 


SUMMARY OF CASES UNDER ANTI-TRUST 
Laws. 


President Harrison’s Administration, 1889— 

1893. 

4 bills in equity: 
3 injunctions granted. 
1 dismissed. 

3 indictments: 
1 quashed. 
1 demurrer sustained. 
1 discontinued. 


President Cleveland’s Second Administration, 
1893-1897. 
4 bills in equity: 
3 injunctions granted. 
1 dismissed. 


2 informations (for contempt in violating 
injunctions) : 
1 quashed. 
I conviction. 


2 indictments: 
1 quashed. 
1 dismissed. 


President McKinley’s Administration, 1897- 
tgo1 (September 14). 
3 bills in equity: 
2 injunctions granted. 
1 dismissed. 


President Roosevelt's Administration, Sep- 
tember 14, 1901, to June, 1908. 


Summary of Civil Cases — 
18 bills in equity: 
8 injunctions granted. 
ro pending. 
1 forfeiture proceeding: Pending. 


Summary of Criminal Cases — 


23 indictments: 
7 convictions. 
1 plea in bar sustained. 
1 demurrer sustained. 
14 pending. 


2 proceedings for contempt in refusing 
to testify before Grand) Jury: 
Convictions. 


Total fines imposed, $96,000. 
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In 1907 the Government had in its ser- 
vice 271 District and Assistant District 
Attorneys. This little army of lawyers cost 
the Government in salaries and expenses 
$735,612.03 in addition to the salaries of 
the Department of Justice of $270,965.58. 
In the exercise of due diligence they secured 
9741 convictions for violations of the law. 
The average number of convictions for vio- 
lation of the Sherman anti-trust law during 
the last six years is a little more than one 
a year, only seven since September 14, 
1901. In order to get the full significance 
of this record it should be borne in mind 
that during this period the Government 
has had available for its use for the enforce- 
ment of this special statute at its election 
$500,000 in 1904 and $250,000 in 1908. 
Since September 14, 1901, with 8 injunc- 
tions and 7 convictions, $386,242.88 has 
been expended for this special purpose, 
resulting in fines of only $96,000. For a 


condition where the violations are claimed 





to be flagrant and the facts obvious, the 
results are practically infinitesimal. They 
are hardly commensurate with the expen- 
diture and the efforts involved. Res ipsa 
loquitor. It may be that the predatory rich 
are lurking in every corner and that the 
malefactors of great wealth abound. We 
have been frequently so informed. If this 
be true and they have been going about 
continuously “seeking whom they may 
devour,”’ the extent to which the wicked 
have thus far gone unwhipped of justice 
borders upon the grotesque. No doubt the 
mountain has labored, but the results are 
inconspicuous. They are in marked in- 
verse proportion to the zeal and enthusiasm 
proclaimed in the enforcement of the law. 
If the claims are based upon informatior 
rather than upon imagination, then the old 
Scotch couplet might well apply: 

Woe to the coward that ever he was born, 

That did not draw the sword before he blew the horn 


New York, N. Y., June, 1908. 
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PUBLISHING 
By Joun 


HE old common law offense of spreading 

false news or tales, which is akin to 
that of libel, is set forth, in a modified form, 
in that part of the revised criminal code of 
Canada which relates to seditious offenses. 
Every one is guilty of an indictable offense 
and liable to one years’ imprisonment, who 
wilfully and knowingly publishes any false 
news or tale whereby injury or mischief is, or 
is likely to be, occasioned to any public 
interest. The offense has been defined as 
“citing or publishing any false news or tales, 
whereby discord, or occasion of discord or 
slander, may grow between the Queen and 
her people, or the great men of the realm (or 
which may produce other mischiefs).”"? Mr. 
Justice Stephen, the author of the definition, 
refers to some authorities,* but states that 
the definition is very vague and the doctrine 
exceedingly doubtful. 

The precise common law limit of the 
offense of spreading false news is not easy 
to determine, but it seems to have been 
originally an offense against the sovereign 
and government and their protection and 
safety, and to have been extended to the 
stirring up of quarrels among the people. 
During the trial of a cause, in 1680, Scroggs, 
C. J., said: “‘It is not long since that all the 
judges met by the King’s command, as they 
did sometime before, too, and they both 
times declared unanimously that all persons 
that do write, or print, or sell, any pamphlet 
that is either scandalous to public or private 
persons, such books may be seized, and the 
persons punished by law; that all books which 
are scandalous to the government may be 
seized, and all persons so exposing them may 
be punished. And, further, that all writers 


'R.S. C., 1906, c. 146, s. 136. 

* Steph. Dig. C. L., 3d. Ed., Art. 95, p. 66. 

> R. v. Burdett (1820), 4 B. & A. 95; R. vw. 
Harvey (1823), 2 B. & C. 257; 3 Edw. I, c. 34; 
Starkie on Slander, by Folkard, 670-2. 
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of news, though not scandalous, seditious, 
nor reflective upon the government or the 
state, yet if they are writers (as there are 
few others) of false news, they are indictable 
and punishable upon that account.’’! 

Some old English statutes were enacted in 
aid of the common law, and to give it a more 
equitable operation. The first of these is 
the Statute Westminster I, 3 Edward I, 
C. 34 (1275) as follows: ‘‘ Forasmuch as there 
have been oftentimes found in the country 
devisors of tales whereby discord, or occasion 
of discord, hath many times arisen between 
the King and his people, or great men of the 
realm, for the damage that hath and may 
thereof ensue, it is commanded, that, from 
henceforth, none be so hardy to tell or pub- 
lish any false news or tales, whereby discord, 
or occasion of discord or slander, may grow 
between the King and his people, or the great 
men of the realm; and he that doth so shall 
be taken and kept in prison until he hath 
brought him into the Court which was the 
first author of the tale.” 

According to Lord Coke (2 Inst. 226, 227) 
there were, prior to this enactment, in the 
reign of Henry III, two classes of persons 
who were the authors, in two several de- 
grees, of great discord and scandal. The 
first were the inventors, and the second the 
propagators, of false rumors which frequently 
kindled discord and scandal, sometimes 
between the King and his commons, and 
at other times between the King and his 
nobles, the great men of the realm, and so, 
by causing private discontent, produced 
the public discord and scandal mentioned 
in the statute. This scandal and discord 
appeared in many parliaments, and espec- 
ially in the two parliaments of 21 Henry III, 
when Magna Charta was confirmed, and 
of 42 Henry III, held at Oxford, ‘which, 


' R. v. Harris (1680), 7 How. St. Tr. 920. 
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in story, is called insanum parliamentum,” 
and ‘‘did oftentimes, in the reign of that 
King, break out into fearful and bloody 
wars and rebellions.’”” King Edward I, 
having found by experience the direful 
effects of such false rumors, and knowing 
that the sovereign’s position was better se- 
cured by the real love of his subjects than 
by the dread of rigorous laws, had this statute 
passed to remedy the invention and prop- 
agation of such rumors, in a mild and tem- 
perate manner, both with respect to the 
practice and the punishment, ‘“‘rather leav- 
ing the same to the censure of the common 
law (which all men willingly obey) than by 
inflicting any new devised punishment.” 
Coke adds, that the King’s moderation in 
leaving the punishment to fine and im- 
prisonment was the greater, because ‘‘the 
ancient law of England before the Conquest 
was much more severe and rigorous.” 

These comments of Lord Coke indicate 
the reasons for the statute of Edward, and 
the mode of punishing the offense at com- 
mon law. The statute proceeds on the idea 
that, by the common law, as well understood 
at the time, and enforced by the courts, 
the author or inventor of the false tale was 
punishable by indictment — as undoubtedly 
was the propagator of it also—and the 
statute merely provided a means by which 
he should be effectually discovered and 
brought to justice. 

The enactment of Edward I was sup- 
plemented by the statute of 2 Richard II, 
stat. 1, c. 5 (1378). It recited in effect, 
that there being ‘‘devisors of false news 
and of horrible and false lies’? concerning 
prelates, nobles and great men of the realm, 
and also concerning officers of the King’s 
house, justices and other great officers of 
the realm, with respect to things which 
by them ‘‘were never spoken, done nor 
thought,” to their great slander, and 
whereby discords might arise between them, 
or between the lords and the commons, 
‘great peril and mischief might come to all 
the realm, and quick subversion and destruc- 








tion of the said realm, if due remedy be not 
provided.”’ It thereupon enacted, ‘‘that, 
from henceforth, none be so hardy to devise, 
speak, or to tell, any false news, lies, or other 
such false things of prelates, lords, and of 
others aforesaid, whereof discord or any 
slander might arise within the same realm: 
and he that doth the same shall incur and 
have the pain another time ordained thereo! 
by the statute of Westminster the First (7.e.. 
3 Edw. I., c. 34) which will, that he be take: 
and imprisoned till he have found him of 
whom the word was moved.” There was 
also the statute of 12 Richard II, c. 11 (1389), 
which was directed against reporters of lies 
concerning prelates, nobles, justices anil 
“other great officers of the realm,”’ and 
made the offenders punishable by the 
Council. Other statutes for the same pur- 
pose, in aid of the common law, were passed 
in the reigns of Philip and Mary and Eliza- 
beth.* 

The statutes of Edward and Richard, 
which indicate the ancient origin of the 
enactment in the Canadian Code, were 
known as the Scandalum Magnatum Statutes. 
They gave both a civil and criminal remedy 
(denied to ordinary subjects) to persons of 
rank and dignity, peers, judges, or any of 
the great officers of the Crown, of whom 
derogatory words were published, even with- 
out proof, in civil cases, of special damage; 
but they became obsolete long before they 
were repealed, the ordinary process of action, 
indictment, or information, affording ample 
means of redress in every case. They were 
repealed by a statute passed in the reign of 
the late Queen.’ 

A learned commentator, well known in 
the United States and Canada, referring to 
these old English statutes and Coke’s com- 
ments, remarks that ‘‘on principle, and as 
matter addressing itself to the legislative 
discretion, if not to the judicial, the political 








11 & 2 Phil. & M., c. 3 (1554-5) and I Eliz., 
c. 6 (1558). : 

2? The Statute Law Revision Act, 1887, (50-51 
Vict., c. 59). 
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falsehoods, as they are called, whereby men 
in office and candidates for office, and 
private persons who seek to influence men 
in respect to their votes, are made to speak, 
do and intend what they never dreamed of, 
and their real views and purposes are 
perverted — falsehoods with respect to the 
views and purposes and declarations of men 
regarding public affairs are among the 
highest crimes, next to treason itself, of 
which any persons can be guilty. Such 
falsehoods have wrought in our day the 
same mischiefs which are described by Lord 
Coke, only on a larger scale.’”?* And com- 
menting elsewhere on “this old English 
doctrine’? the same writer says: ‘Plainly 
enough, properly limited, it is adapted to 
our institutions, circumstances and needs. 
But it has long been practically unused. 
Lying, in print and with the naked tongue, 
to the detriment alike of individuals and the 
public, lying in every possible pernicious 
form, has been so long and with so great 
eclat practiced among us, and so immense 
would seem the scandal of requiring writers 
and speakers to confine themselves to the 
truth, that judges might hesitate to enforce 
the doctrine.’ ? 

In 1778, Alexander Scott was indicted at 
the Old Bailey, ‘‘for that he, on the 23rd of 
April last, unlawfully, wickedly and mal- 
iciously, did publish false news, whereby 
discord, or occasion of discord, might grow 
between our lord the King and his people, 
or the great men of the realm, by pub- 
lishing a certain printed paper containing 
such false news; which said printed paper is 
of the tenor following: ‘In pursuance of 
His Majesty’s order in council, to me directed, 
these are to give public notice that war with 
France will be proclaimed on Friday next, 
the 24th instant, at the palace royal, St. 
James, at one of the clock, of which all 
heralds and pursuivants at arms are to take 
notice, and give their attendance accord- 
ingly. Given under my hand this 22nd 


1 Bishop’s Crim. Law, 4th Ed., s. 929. 
? Bishop’s New Crim. Law, s. 477. 





day of April, 1778. Effingham, D.M.’”’ 
The defendant was a bill sticker; and it 
appearing on the trial that he had been 
imposed upon, and induced to stick up the 
bill containing the false matter believing it 
to be true, whereas the bill itself was a 
forgery, he was acquitted. There does not 
seem to have been any doubt entertained 
that the act with which he was charged 
was indictable.! 

Every publication is intrinsically illegal 
which tends to produce any public incon- 
venience or calamity. And, from early 
times, it has been considered as an offense 
at common law to attempt, by means of 
false rumors, to raise the price of provisions 
or other necessaries of life;? or to diminish 
the price of any staple commodity, to the 
prejudice of the dealers in general. And 
in Mich. Term, 39-40 Eliz., it was, after 
conference and mature deliberation, resolved 
by all the justices, that every practice or 
device, by act, conspiracy, words, or news, 
to enhance the price of provisions, or other 
merchandise, was punishable by law as 
being prejudicial to trade and commerce, 
and injurious to the public in general.‘ 
Practices of this kind came under the 
notion of forestalling; which anciently com- 
prehended, in its signification, regrating 
and ingrossing, and all other offenses of the 
like nature.’ Spreading false rumors, buy- 
ing things in the market before the accus- 
tomed hour, or buying and selling again the 
same thing in the same market, are offenses 
of this kind. Also, if a person within the 
realm bought any merchandise in gross and 
sold the same again in gross, it was con- 
sidered an offense of this nature, on the 
ground that the price must be thereby 
enhanced, as each person through whose 


1 Scott’s Case, 5 New Newgate Calendar, 284. 

2 43 Ass. pl. 38; 3 Ins., 196. 

* 43 Ass. pl. 38. 

4 3 Inst. 196; Bro. Ind. pl. 40; Bac. Abr. tit 
Forestalling. 

5 3 Inst. 195; Bac. Abr. tit. Forestalling (A) 

¢ IT Hawk. P. C., c. 80, s. 1. 
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hands it passed would endeavor to make 
his profit of it.! So the bare ingrossing of a 
whole commodity, with an intent to sell it 
at an unreasonable price, was an offense at 
the common law; for, if such practices were 
allowed, a rich man might ingross into his 
hands a whole commodity, and then sell it 
at what price he should think fit.” It is 
said that the common law offenses of 
ingrossing and regrating extended only to 
the necessaries of life’ The attempt by 
false reports to enhance or abate the price 
of native commodities was punishable by 
fine and ransom at common law.‘ And 
when certain persons came to Coteswald, 
and said, in deceit of the people, that there 
were such wars beyond the seas that wool 
could not pass or be carried beyond sea, 
whereby the price of wools was abated; and 
presentment thereof being made, the defen- 
dants, having appeared, were, upon their 
confession, put to fine and ransom.® 

In one reported case* the defendant was 
charged, in two counts of a criminal infor- 
mation, with spreading rumors, with intent 
to enhance the price of hops, in the hearing 
of hop planters, dealers and others, that the 
present stock of hops was nearly exhausted 
and would be exhausted before the present 
crop could be brought into market; and that 
there would soon be a scarcity of hops; with 


1 3 Inst., 196; Bac. Abr. tit. Forestalling (A); I 


Hawk. P. C., c. 80,s. 3. But it was held that any 
merchant, whether subject or foreigner, bringing 
victuals or any other merchandise into the realm, 
may sell it in gross. 3 Inst., 196. 

2 I”"Hawk. P. C.,c. 80, s. 3; 3 Inst., 196.‘ See, 
also, 4 Bl. Com., 158; R. v. Davies, I Rol. II; R. v. 
Waddington, infra; R. v. Webb (1811), 14 East, 
406; Pratt v. Hutchinson (1812), 15 East, 511; 
R. v. Rusby (1800), Peake Addl. Cas., 189. Accord- 
ing to a note in Peake, the case last named is the 
same case which Chitty mentions under the name 
of Rex v. Rushby, 2 Chit. Crim. Law, 536, where 
the form of the indictment appears. 

3 Pettamberdass v. Thackoorseydass (1850), 7 
Moore P. C., 239, 262. 

4 3 Inst. 196, referring to 23 Edw. 3, c. 6; 13 
Rich. 2, c. 8, Inter leges Ethelstant, c. 12. 

5 43 Ass. pl. 38, 3 Inst., 196. 

6 Rex v. Waddington (1800), 1 East, 142. 





intent to induce dealers not to bring their 
hops to market for sale for a long time, and 
thereby greatly enhance the price. There 
were other counts charging an intent to 
enhance the price by unlawfully ingrossing 
(i.e., monopolizing) large quantities of hops 
so as to resell the same for an unreasonable 
profit, and by various other means. All the 
offenses are charged as offenses at common 
law. The rumors mentioned in the first two 
counts are not described as “‘false’’ rumors, 
nor does the court appear to have given, nor 
to have been required to give, an express 
opinion upon the indictable quality of the 
offense set forth in those counts. The 
judgment proceeds upon the other charges, 
which were deemed sufficient, the defendant 
being adjudged to pay a fine of £500, and 
to be imprisoned for one month. The case 
was decided by Kenyon, C. J., and Lord 
Campbell, who did not admire Kenyon, com- 
ments upon it very disparagingly in his 
Lives of the Chief Justices (vol. 4, p. 84, of 
Am. Ed.). But he cites no authorities contra, 
and he admits that the doctrines enunciated 
were at the time highly popular, and con- 
tributed to enhance Kenyon’s reputation as 
a great judge. 

It is noticeable that this decision by Ken- 
yon, C. J., must have been: under what he 
believed to be the common law, the statutes 
against forestalling, etc., having been pre- 
viously repealed by the Act 12 Geo. 3, c. 71 
(1772), as being detrimental, according to 
the preamble of the Act, to the supply of 
the laboring and manufacturing poor. Any 
doubts upon the subject were subsequently 
removed by the Act 7-8 Vict., c. 24, s. (1844), 
which expressly abolished forestalling, re- 


‘grating and ingrossing, both as common law 


and statutory offenses. By section 4 of 
that Act, however, nothing contained in the 
Act ‘‘shall be construed to apply to the 
offense of knowingly and fraudulently spread- 
ing, or conspiring to spread, any false rumor, 

a Another similar case against the same defend- 


ant is reported in 1 East, 167. See, also, R. v. 
Gilbert (1801), 1 East, 582. 
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with intent to enhance or decry the price of 
any goods or merchandise, or to the offense 
of preventing, or endeavoring to prevent, by 
force or threats, any goods, wares, or mer- 
chandise, being brought to any fair or market, 
but that every such offense may be enquired 
of, tried and punished, as if this Act had not 
been made.”” There can be no doubt that 
the offenses excepted by this section are 
punishable in England like other common 
law misdemeanors." 

There is no enactment in Canada precisely 
similar to section 4 (supra) of the English 
statute, but there are enactments in the Code 
designed to serve the same or a similar 
purpose. The first offense mentioned in the 
English Act (s. 4) would apparently be 
covered by the Code, if the price of any goods 
or merchandise were enhanced or decried 
by the wilful and knowing publication of any 
false news or tale. Then in that part of 
the Code dealing with offenses connected 
with trade — Every one is guilty of an 
offense punishable on indictment, or on 
summary conviction before two justices, 
and liable on conviction to a fine not exceed- 
ing one hundred dollars, or to three months’ 
imprisonment with or without hard labor, 
who (a) beats or uses any violence or threat 
of violence to any person with intent to deter 
or hinder him from buying, selling, or other- 
wise disposing of, any wheat or other grain, 
flour, meal, malt, or potatoes, or other prod- 
uce or goods, in any market or other place; 
or (b) beats or uses any such violence or 
threat to any person having the charge or 
care of any wheat or other grain, flour, meal, 
malt,or potatoes, while on the way to or 
from any city, market, town or other place, 
with intent to stop the conveyance of thesame. 

So, also, by section 498 of the Code — 
Everyone is guilty of an indictable offense 
and liable to a penalty not exceeding four 
thousand dollars, and not less than two 
hundred dollars, or to two years’ imprison- 
ment, or, if a corporation, is liable to a 
penalty not exceeding ten thousand dollars, 


1 y Russ., 6th Ed., 476. 





and not less than one thousand dollars, who 
conspires, combines, agrees or arranges with 
any other person, or with any railway, 
steamship, or transportation company, (a) to 
unduly limit the facilities for transporting, 
producing, manufacturing, supplying, storing 
or dealing in any article or commodity which 
may be a subject of trade or commerce; or 
(b) to restrain or injure trade or commerce 
in relation to any such article or commodity; 
or (c) to unduly prevent, limit, or lessen the ° 
manufacture or production of any such 
article or commodity, or to unreasonably 
enhance the price thereof; or (d) to unduly 
prevent or lessen competition in the pro- 
duction, manufacture, purchase, barter, sale, 
transportation, or supply of any such article 
or commodity, or in the price of insurance 
upon person or property. 

Under sub-section (d) of this section two 
incorporated trade associations were indicted 
and convicted, at Toronto, of conspiracy in 
restraint of trade, and a penalty of $5000 
imposed upon each of the defendants.! 

In an instructive treatise on “State Con- 
trol of Trade and Commerce,”’ by Mr. Albert 
Stickney of the New York Bar, the writer 
doubts the soundness of the decision (supra) 
in the Waddington Case. He says that no 
authority exists, so far as he could discover, 
for the decision; that it is singular that the 
original statutes creating the offenses should 
have been passed if fhe offenses existed 
already; and that it is also clear, that the 
lawyers who drafted the repealing Act would 
have abolished the offenses, if they had 
supposed that the offenses still continued 
to exist at common law. Some recent 
opinions of the English judges are opposed 
to this view. In the Mogul Steamship 
Company v. McGregor, Gow & Co.,? Lord 
Justice Fry expressed the opinion that the 
offenses mentioned were offenses at common 
law. “The ancient common law of this 


1 Rex v. Master Plumbers and Steam Fitters 
Co-operative Association, Limited, et a/. (1907), 
14 O. L. R., 295. 

2 (1889) L. R., 23 Q. B. D., at p. 628. 
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country,” he says, ‘‘and the statutes with 
reference to the acts known as badgering, 
forestalling, regrating and engrossing, indi- 
cated the mind of the legislature and of the 
judges that certain large operations in goods 
which interfered with the more ordinary 
course of trade were injurious to the public; 
they were held criminal accordingly.” Re- 
ferring to the repeal of the penal statutes by 
the statute of George III, he says “the 
common law was left to its unaided opera- 
tion,’”’ and that subsequently the statute 
7-8 Vict., c. 24 (supra) had “altered the 
common law” by abolishing the offenses 
named. And he adds, that ‘‘the comparison 
of the operative part of the statute with this 
proviso (t.e., section 4 (supra) of the Act) 
goes far to draw the line between lawful and 
unlawful interference with the ordinary 
course of trade or of the market.” 

It is said to have been resolved by all the 
judges, that all writers of false news’ are 
indictable and punishable. And, even at 
this day, the fabrication and publication of 
false news, producing any serious public 
detriment, would probably be regarded as 
criminal and punishable.? During Britain’s 
war with the first Napoleon, in 1814, several 
persons were charged with conspiring to 
raise the price of the public funds by means 
of a false rumor that the French Emperor 
was dead. The intent, it was alleged, was 
to injure and aggrieve all the subjects of the 
King who should, on the day of spreading 
the rumor, purchase any share in the public 
Government funds. The act charged was 
held to be indictable, the end as well as the 
means being illegal.* 

In discussing the question whether the 
offenses referred to are part of the law of the 
United States, the commentator already 


1 4 Read. St. L. 154; Digest Law Lib. 23. 

? Folkard’s Law of S. & L., 7th Ed. 727. 

3 Rex v. De Berenger, et al. (1814), 3 M. & S. 67, 

* English statutes, which were in force prior to 
the date of the declaration of independence, seem 
to be reco gnized by United States jurists as com- 
mon law generally in the states. Bishop, C. L., 
vol. 1, S. 520. 





mentioned has the following pertinent obser- 
vations: 

“It is reasonably plain that the common 
law of our states has not adopted these 
offenses in terms as thus defined [t.e., the 
offenses of forestalling, etc., as defined by 
Blackstone, who simply reproduces the 
statutory definitions from 5—6 Edw., 6, c. 14] 
Yet it does not follow that the principk 
from which the law proceeded has not 
become an inheritance with us. Modified 
therefore, and thus adapted to our altered 
situation and circumstances, there is ground 
for deeming them criminal offenses it 
States that recognize common law crimes.’ 
. . . If we accept these offenses as pertain 
ing to our unwritten law, their modified 
form will adopt itself to the suppression 0: 
present evils — evils obvious even to super. 
ficial observation. And thus modified, the 
English law of this subject, prevailing when 
our colonies were settled, seems as wel! 
adapted to our circumstances as it was to 
those of the mother country. Therefore, in 
just principle, they are a part of our common 
law wherever statutes have not provided 
to the contrary.” . . . The only old statute 
which much concerns us is 5—6 Edw. 6, c. 14, 
which must be deemed common law with us 
as far as applicable. ... Where in this 
country this Act has not been repealed, we 
have not the same occasion for doubt whether 
these are common law offenses, but we have 
doubt as to their precise extent and nature. 
In reason, forestalling, considered apart 
from ingrossing and regrating, seems to 
be committed wherever a man by false news, 
or by any deception, gets into his hands a 
controlling quantity of any one article of 
merchandise and holds it for an undue 
profit, thereby creating a perturbation in 
what pertains to the public interests. If h« 
circulates the false news, or uses the other 
deception to enable others to operate in 


? Referring to remarks of Campbell, J., in Ray- 
mond v. Leavitt (1881), 46 Mich. 447; 41 Am. R. 
170. 

? Quoting 7 Dane Abr. 39, et seq. 
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this way, or to operate himself, but fails, 
still he has committed, if not the full offense, 
at least the criminal attempt.” ? 

Under the Code the ‘“‘false news or tale”’ 
must be published “wilfully and knowingly.” 
The meaning of particular words in a 
statute, in the absence of express definition, 
is to be found not so much in a strict ety- 
mological propriety of language, nor even 
in popular use, as in the subject or occasion 
on which they are used, and the object that 
is intended to be attained.2 The word 
 wilful,’’ as applied to the action or default 
of a person, amounts to nothing more than 
this, that he knows what he is doing, and 
is a free agent.* ‘‘Wilful misconduct”’ is 
misconduct to which the will is a party: it 
is something opposed to accidental or negli- 
gent; the mis part of it, not the conduct, 
must be wilful. It has been said that the 
legal meaning of ‘wilfully’ is purposely, 
without reference to bona fides or collusion ;§ 
and to ‘wilfully neglect to do a thing”’ is 
intentionally or purposely to omit to do it.® 
An offense implies intention in the offender; 
and ‘‘wilfully’’ is, in general, equivalent to 
“knowingly and fraudulently.’”’? ‘‘ Wilfully 
and falsely,’ under 21-22 Vict., c. 90, s. 40 


' I Bishop’s New Crim. Law, ss. 520, 522, 524-56, 
citing 2 Chit. Crim. Law, 527 et seq; Godson on 
Patents, 16 et seq; and other authorities. 

2 Per Abbot, C. J.,in R. v. Hall (1822) I. B. & 
C. 136; approved in the case of the Lion, 6 Moo. 
P. C. C. N.S. 163, 171; 2 L. R. P. C. 525; 38 L. J. 
Adm. 51. 

3 Per Bowen, L. J., Re Young & Harston (1885), 
31 Ch. D. 174; 53 L. T. 837; 34 W. R. 84; 50 J. P. 
245. 

* Per Bramwell, L. J., in Lewis v. G. W. Ry. 
(1877), 47 L. J. Q. B. 135; 3 Q. B D. 195. 

5 In arg. in Hutchinson v. Manchester, Bury & 
Rossendale Ry. (1846), 15 L. J. Ex. 295;15 M. & W. 
314, citing R.v. Price (1840), 11 A. & E. 727;9 L. 
J. M. C. 49. 

® Per Mellor, J., in R. v. Downes (1875) 45 
L. J. M. C. 8;1Q. B. D. 25; 39 J. P. 760. 

7 Per Erle, J,in R. v. Badger (1856) 6 El. & BI. 
137; 25 L. J. M.C. 85; and see per Lord Campbell, 
C. J., Ibid. 90. See, also, R. v. Bent (1845) I Den. 
C.C. 157, 159; Hudson v. McRae (1863) 33 L.J.M. 
C. 6s. 





(Imp.), which imposes a penalty for “‘wil- 
fully and falsely’’ pretending to a medical 
title, means wilful falsity, not mere in- 
correctness. Pollock, C. B., said, “wilfully ”’ 
cannot here mean merely “intentionally” 
as opposed to ‘‘accidentally”’ (which is the 
meaning it sometimes has), fora man cannot 
accidentally call himself a Doctor of Medi- 
cine; and, therefore, the section must be 
read as pointing to wilful falsity.’ 

The word “wilfully,” in the ordinary 
sense in which it is used in statutes, means 
not merely “‘voluntarily,’’ but with a bad 
purpose.” It is frequently understood as 
signifying an evil intent without justifiable 
excuse. Doing or omitting to do a thing 
knowingly and wilfully, implies not only a 
knowledge of the thing, but a determination, 
with a bad intent, to do it or omit doing it.‘ 
On the general principles of constructicn, a 
statute which makes in unqualified terms 
an act criminal or penal, would be under- 
stood as not applying where the act was 
excusable or justifiable on grounds gener- 
ally recognized by law. For example, the 
sheriff who arrests under a warrant the driver 
of the mails, is not indictable for knowingly 
and wilfully obstructing and retarding the 
mail} 

The importance of the or 
absence, of the word ‘“‘knowingly,’’ in 
statutory definitions of offenses, is dis- 
cussed in a number of cases. From the 

1 Ellis v. Kelly (1860), 30 L. J. M.C. 35;6 H.& N. 
222; 25 J. P. 279. 

2? Per Shaw, C. J., in Commonwealth v. Knee- 
land) (1838), 20 Pick. (Mass.) 220. 

8 Bishop’s C. L. 428. See, also, Carpenter v. 
Mason (1840), 4 Per. & Dav. 439; 12 Ad. & E. 629. 

4 Felton v. United States (1877), 6 Otto (U. S. 
S. C. R.) 702. 

ms U.S. v. Kirby (1868), 7 Wallace (U.S.S.C.R.), 

. ® See Mullins v. Collins (1874), 43 L. J. M. C. 67; 
L. R. 9 Q. B. 292; Cundy v. Le Cocq (1884) 53 
L. J. M. C. 125; 13 Q. B. D. 207, and cases cited 
therein; R. v. Tolson (1889), 16 Cox C. C. 629; 
23 Q. B. D. 168; Warb. Lead. Cas. 72. The last 
named case settled one of the qualifications of 
the definition of bigamy as set forth in sec. 307 of 
the Canadien Code. 


presence, 
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remarks of Stephen, J.,in one of these cases 
(Cundy v. Le Cocq, supra), it would seem 
that the maxim, Actus non facit reum nisi 
mens stt rea, is not nearly as robust as it 
once was. ‘The Act of Parliament,’ he 
says, ‘‘must be looked at to see what knowl- 
edge is necessary to complete the criminal 
act.”’ And, in another of these cases 
(R. v. Tolson, supra), the same learned 
writer makes the following observations : — 
“Crimes are in the present day much more 
accurately defined by statute or otherwise 
than they formerly were. The mental 
element of most crimes is marked by one of 
the words ‘maliciously,’ ‘fraudulently,’ 
‘negligently,’ or ‘knowingly’ (should he 
not have added ‘wilfully’?). But it is the 
general, —I might, I think, say the invar- 
iable, — practice of the Legislature to leave 
unexpressed some of the mental elements of 
crime. In all cases whatever, competent 
age, sanity, and some degree of freedom 
from some kinds of coercion, are assumed 
to be essential to criminality, but I do not 
believe they are ever introduced into any 
statute by which any particular crime is 
defined.”’ ‘‘ Knowingly issuing” a fraudu- 
lent prospectus means intentionally issuing 
it, under the English Companies’ Act, 1867, 
Section 38.1 The word ‘knowingly’ or 
‘“‘well knowing,” in an indictment, will 
supply the place of a positive averment that 
the defendant knew the facts subsequently 
stated.2 It is absolutely necessary to con- 
stitute guilt, as in indictments for uttering 
forged tokens, or other attempts to defraud, 
or for receiving stolen goods, and offenses 
of a similar description; but, if notice or 
knowledge be unnecessarily stated, the 
allegations may be rejected as surplusage.? 

Unlike the articles in the Canadian 
a Twycross v. Grant (1877), 2 C. P. D. 469; 46 
L. J. C. P. 636. 

2 2 Stra. 904; Com. Dig. Indictment, G. 6. 
Russ. & Ry. 317; 1 Stark, 390. 

3 See remarks of the court in Williamson v. 
Allison (1802), 2 East, 445, as to charging a 
sciente> in an action for a breach of a warranty for 
goods. 


See 





Criminal Code as to libel, there is nothing 
in this section (s. 136) to indicate what will 
constitute a ‘publishing’ of false news 
within the meaning of the section. The 
words used in 3 Edward I, c. 34, are, “tell 
or publish any false news or tales,” and in 
the criminal information in the Wadding- 
ton Case (supra), the expression is, “ did 
spread divers rumours and reports by . . . 
in the presence and hearing . . . declaring 
and publishing,” etc. This follows the form 
in Chitty’s Criminal Law (Vol. 2, p. 527), 
which is evidently intended for an oral or 
written or printed publication. It is reason- 
ably plain that either would be sufficient. 
Publishing a libel, according to the Canadia‘ 
Code (s. 318), is exhibiting it in public, or 
causing it to be read or seen, or showing or 
delivering it, or causing it to be shown or 
delivered, with a view to its being read or 
seen by the person defamed or by any other 
person. 

There is only one case on record in 
Canada of a prosecution under this section 
(s. 136) of the Code. It is a conviction 
made by a judge of the Supreme Court of 
the Northwest Territories. The charge was, 
that the accused, “‘on or about the nine- 
teenth day of March, 1907, did wilfully and 
knowingly publish a false tale, to wit: 
‘Americans not wanted in Canada; in 
vestigate before buying land or taking 
homesteads in this country;’ by means 
whereof an injury was likely to be occa- 
sioned to a public interest, namely, the 
immigration of Americans into Canada.”’ 
The accused had made copies of the fol 
lowing announcement (Exhibit A) on store 
wrapping paper, and posted them up in 
his store windows. He had also taken a 
copy to a printing office and ordered five 
hundred posters from same: “Closing out 
sale. We have decided to leave Canada. 
We will now offer our entire stock for sale 
at the actual wholesale cost. Americans 
not wanted in Canada. Investigate before 
buying lands and taking homesteads in 
this country. Ten thousand dollars’ worth 





PUBLISHING 


619 


FALSE NEWS 





of new goods arriving. Men’s clothing, 
women’s skirts. All kinds of dry goods. 
Everything will be sold at actual cost, 
Cash Buyer’s Union, Taber, Alberta.”’ Har- 
vey, J., in delivering judgment, said that he 
thought the offense ‘sufficiently proved 
under the Act by the taking of Exhibit A 
to the publisher. It is also apparent it 
was intended to give considerable circula- 
tion to it—the printing of 500, which 
would no doubt have been circulated, — 
and the circulation which was accom- 
plished by the notices in the window show 
that it was intended to give some publicity 
tv it. There did not appear to be any par- 
ticular reason for it except what was hinted 
at —that a prosecution had taken place 
for an infraction of something under the 
Inland law. That might have 
caused a feeling of irritation which would 
result in something of this sort being pub- 
lished. The words themselves, under cer- 
tain circumstances, would not amount to 
an offense. If a newspaper, in discussing 
the public policy of the country, stated that 
it did not think it was in the interest of 
Canada that citizens of the United States 
should come in here, I do not think that 
would be a matter which would be properly 
dealt with under this section of the Code. 
If, under proper conditions, it was pointed 
out that people coming in should investi- 
gate before buying land or taking home- 
steads, I do not think it would be a matter 
that any objection be taken to. 
But, in this case, it is the connection of the 
decided to 
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circumstances — “‘We have 
leave Canada’’—it appears to me the 
reasonable conclusion to be drawn from 
that statement is, that ‘‘We are leaving 
Canada because Americans are not wanted 
here, and we are going to sell out all we 
have and go away, and we will advise all 
people who are coming in to investigate 
before buying lands or taking up home- 


steads;’’ the innuendo being that, if they 





investigate, they will find conditions such 
as to prevent them investing and taking 
up homesteads. I think that comes within 
the provisions of the section, and the evi- 
dence shows that any one who knowsanything 
about the conditions in this country knows 
that great efforts are being made to induce 
settlers from the United States, who are 
commonly known as Americans, to come 
into Canada. Consequently there is no 
doubt about this being false, and it appears 
to me that, this being the policy of the 
country, to have such a statement as this 
published among people, who we believe 
would be affected by it, would be against 
the public interest. Evidence was given on 
that point, too. 

It is very common for merchants, in 
trying to sell out old goods, to make state- 
ments which are not altogether in accord- 
ance with the facts, such as they are leav- 
ing the place, and in this case, if that were 
by itself, no exception could be taken to it. 
There is nothing in the notice itself, if the 
words “Americans not wanted, etc.,’’ were 
left out, that any one could take exception 
to. I think I am bound to enter a con- 
viction. The sentence will be a fine of 
$200, or in default three months’ imprison- 
ment.’”” (The King v. Hoaglin (1907) 12 
C. C. C. 226). 

The publication of the false news or tale, 
aimed at by the Code, is apparently such a 
notification of it to the public at large, 
either orally, or by writing or printing, as 
has caused, or is likely to cause, harm, loss 
or damage, in a material degree, to any- 
thing which is for the public good or benefit. 
“Thy tongue deviseth mischief,’ saith the 
Psalmist, and the publisher, by tongue, 
print, or pen, of such news or tale, would 
be, as Dryden says, ‘‘a worker of mischief,”’ 
working, in such cases, “divisions which 
hinder the common interest and public 
good.”’ 

Toronto, Canapa, November, 1908. 
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N case of a justifiable strike has a con- 
tractor the right to invoke the aid of the 
court to prevent a labor union from im- 
posing a fine, or threatening to impose one, 
upon one or more of its members under its 
rules to induce them to leave the contrac- 
tor’s employ without breaking any contract 
with him? That is the question which 
the Massachusetts Supreme Court has 
recently decided in the affirmative.” 

The strength of the court at the present 
time, the public interest in the decision, its 
probable effect on labor unions as militant 
organizations, the comparative novelty of 
the doctrine laid down, and the able and 
elaborate dissenting opinion, have all com- 
bined to create a disturbance in the placid 
current of the law whose ripples will not 
die away for many a day. 

Let us first see what the court did decide. 
The suit was a bill in equity brought by an 
employer against certain officers and mem- 
bers of certain labor unions. It appeared 
that the labor unions were conducting a 
strike against the plaintiff for higher wages 
and a shorter day, and that certain of their 
members working by the day and not 
under contract, persisted in working not- 
withstanding the strike. The agents of the 
unions ordered these men to cease working 
and threatened them with the imposition of 
a heavy fine under union rules on their re- 
fusal. A preliminary injunction was issued. 
The full court has now ordered a decree 
enjoining the defendants, their agents and 
servants, from intimidating by the imposi- 
tion of a fine, or by a threat of such fine, 
any person or persons from entering into 
the employ of the plaintiff or remaining 
therein. 

There is a dissenting opinion by Sheldon, 








1 See learned article by Hon. Jeremiah Smith in 
20 Harvard Law Review, 253, 345, 429. 
2 Willcutt v. Bricklayers Union, October 24, 1908. 
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IN LABOR DISPUTES! 








J. in which the Chief Justice concurs, and 
Loring J. in a separate opinion, expresses 
his conviction that the majority is wrong 
but that he feels bound by the prior de- 
cision of the court in Martell v. White.' 
He says that the principle of stare decisis 
should govern the courts wherever ir- 
justice does not result and that no injustic: 
can result to the labor unions through the 
decision of the majority, as they can pro}- 
erly accomplish the same result aimed a 
by fines by expelling members and deman« - 
ing money as a condition for reinstat: - 
ment. The majority state on this point that 
if the expulsion and subsequent initiati 
fee are part of one and the same tran- 
saction, then there may be a strong reason 
for treating the procedure as a fine. 

The course of the argument between the 
majority and the minority is clean cu. 
Hammond J., who writes the majority 
opinion, begins by designating the plain- 
tiff’s right as the common law right to a 
reasonably free labor market, arising not 
out of contract or statute, but the nature 
of things. The minority replies that this 
right exists, to be sure, but is subject to the 
defendants’ right to curtail and restrict it 
by combining in a lawful strike for the 
improvement of their conditions and, if 
they can do so without resorting to wrong- 
ful means, by wholly stopping the free flow 
of labor to the plaintiff. 

The majority opinion admits the laborer’s 
right to combine to obtain higher wages, 
and for the purpose of strengthening the 
organization, to make appropriate by-laws 
for its internal management, and to en- 
force these by-laws by fines and penalties. 
The majority, however, observes that 
neither the employer’s right to a free labor 
market or the employee’s right of combi- 
nation is absolute, but both are only relative 
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rights and the only question is on which side 
of the line the coercive fine shall stand. 
The minority tacitly admits this. 

The majority opinion then proceeds to 
lay down the case against strike fines as 
lucidly and forcibly as it can be expressed. 
Mr. Justice Hammond treats the officers of 
labor unions like third parties who have no 
right by intimidation to interfere with the 
freedom of contract of members who wish 
to work. He says that the rule of free- 
dom of contract is founded upon _prin- 
ciples of public policy and that it can make 
no difference to the public or to the em- 
ployer that the person intimidated is or is 
not a member of the society intimidating. 

The minority replies that the right to 
combine and the right of such combina- 
tions to regulate the conduct of their mem- 
bers towards third parties by suitable 
penalties cannot be objectionable. The 
minority adds that the law against labor 
unions cannot be more stringent than is 
applicable to other organizations estab- 
lished for proper purposes. 

We may take breath at this point long 
enough to recollect, however, that the 
majority can in no sense be accused of 
animus towards labor unions as_ such, 
The only question in this, the Willcutt case, 
is whether the principle of the Martell case 
that coercive fines are illegal when levied 
by a combination of employers to the 
damage of a third person is applicable to 
such fines levied by a combination of 
employees. The only question is whether 
the labor unions shall be subject to the 
same restrictions as the employers’ unions 
if we stand on the majority platform that 
the Martell case was correctly decided. 

The minority opinion goes on to enlarge 
on the voluntary character of labor unions 
and remarks that persons who do not agree 
with the wisdom of their aims or methods 
may drop their membership. The ma- 
jority reply that practically speaking this 
is not so—that most laborers must join 
unions or starve. The majority remarks 





that the fact that the laborer has a choice 
to join a union or not is not decisive, as in 
almost all cases of coercion there is a choice, 
as a traveler stopped by a highwayman has 
a choice to give up his life or his purse. 
The minority replies, “‘The situation of one 
who finds himself compelled to choose be- 
tween two alternatives, however distaste- 
ful, which he has brought upon himself and 
neither of which is unlawful, is no way 
comparable to that of one who is compelled 
by wrongful force to elect between sub- 
mitting to one of two alternative injuries, 
both of which are unlawful.” 

Does not the majority opinion amount to 
an attack on the laborer’s right of combi- 
nation? The situation really is this. A 
body of peaceable men have organized and 
voluntarily entered into contractual rela- 
tions with each other to act together in 
securing certain lawful ends. Each mem- 
ber of the union is under a contractual duty 
to obey the will of the majority enforced 
under the rules of the union. In denying 
the right to enforce these rules the em- 
ployer does not really object to the fine on 
the individual as such, but to the concerted 
action of the employees as enforced under 
their agreement — hence he is really attack- 
ing the agreement to abide by the will of the 
the majority. : 

One result of this view of the case is that 
we observe clearly that the only contract 
right concerned is that of the employees 
with each other. The employer had no 
contract right to have his men continue to 
work in the Willcutt case, while the fel- 
lows of the men who worked did have a 
contract right that they should obey the 
union rules. The men who worked were 
under contract to leave and under no con- 
tract to stay. The injunction issued pro- 
tected a breach of contract at the suit of a 
third party and for his benefit enjoined the 
enforcement of the very penalty for that 
breach which had been agreed upon by the 
parties to the contract. Injunctions are 
often issued to restrain a breach of con- 
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tract, but here is one issued to protect a 
breach, issued not to enforce a contract 
right but to take away one. The right of 
the majority to impose a fine is a contract 
right and it is wiped out by the injunction. 
Why is not the employer himself in the 
position of the third party who is attempt- 
ing to force a person under contract with 
another to break that contract? 

The case seems to resolve itself into a 
question whether there are two parties or 
three concerned in the problem. One fun- 
damental difficulty with the position of the 
majority is that it persists in regarding the 
members of the union as separate individ- 
uals, and the act of the union officials as the 
act of a third party when there are many 
authorities to the effect that the laborers 
have a right to combine and be treated as 


a unit.t Mr. Justice Sheldon remarks that 


the law will not do so vain a thing as to 
declare the right of labor unions to carry on 
a justifiable strike and then refuse them the 
use of the only practicable means by which 


their acknowledged rights can be secured. 

The majority emphasizes the tremendous 
power of labor organizations. The minor- 
ity replies: ‘“‘Gloomy vaticinations of in- 
jurious results to be apprehended from the 
excessive power which labor unions may 
acquire by their combination of many 
individuals into one body do not greatly 
impress us. The power of capital hitherto 
has not been found insufficient to prevent 
other than proper advantages from being 
gained by the representatives of labor, 
nor does it seem likely to be insufficient in 
the future. If it shall appear that there is 
such a danger, yet we cannot alter the law 
by denying to labor unions the right and 
powers which the law gives to all lawful 
associations.” 

This last remark by Mr. Justice Sheldon 
is of very deep significance. Is not the 
whole question legislative rather than 
judicial? When the court discusses the rel- 
ative powers of capital and labor and the 


1 20 Harvard Law Review, 349, 350. 





probable result of their conflict, is it not 
treating of a legislative question? 

The ancient common law had some good 
points which we may be drifting away from. 
The Anglo Saxons who made the common 
law were a sturdy race given to working 
out their own problems without asking the 
aid of the courts. The only matters with 
which the common law policeman con- 
cerned himself were crimes of violence. 
The failure of the common law to punish 
thievery by trick or illicit intercourse are 
familiar examples of this. When the peo- 
ple were vexed with commercial abuses and 
labor troubles, when they wanted to pre- 
serve a free market for merchandise or 
labor, they went, not to the courts, but to 
the legislature and the statutes against 
engrossing, forestalling’ and regrating and 
the statutes of laborers? are well known 
examples of this activity. The English 
courts are following these lines today. 
The cases of the Mogul Steamship Com- 
pany*® and Allen v. Flood‘ clearly exhibit 
the tendency to leave to Parliament ques- 
tions of commercial expediency.® 

Is not the English and common law rule 
more consonant with our frame of gov- 
ernment? We _ have legislatures with 
broad powers to correct abuses and these 
powers have been frequently exercised. 
The courts are to administer laws, not to 
make them. Is it not wiser for popular 


1 St. 5 and 6 Edw. VI.c. 14. Forestalling is said 
to be also a crime at common law, 1 Hawk. P. C. 234. 
See Ordinance for bakers, etc. c. 10, reprinted in 
Beale’s Cases on Criminal Law, p. 816. See also Coke, 
3rd Inst. 196 reprinted in Beale’s Cases on Criminal 
Law, p. 818. The statutes against engrossing, fore- 
stalling and regrating were repealed by 7 and 8 Vict. 
C. 24, S. I, 4. 

2 23 Ed. 3,c. 1,2; 5 Eliz.c. 4,s.5,6. See further 
the English Combination statutes, 40 George 3, c. 
106; 5 George 4, c. 95 ; 6 George 4, c. 129; 34 and 35 
Vict. c. 31; 38 and 39 Vict. c. 8.6; 39 and 40 Vict. c. 
22, discussed in 17 Harvard Law Review, 511-532. 

5 23 Q. B. D. 598. 

4 L. R.A. C (1898) 1. 

5 See however Temperton v. Russell (1893) 1 Q. 
B. 715. 
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representatives to frame an anti-trust law 
or a railroad rate law after popular dis- 
cussion and agitation than for the courts 
to interfere? The Massachusetts legislature 
has recently passed statutes to preserve the 
open market! and the Supreme Court has 
upheld them.2, When an alleged right is 
on the border line of damnum absque injurta, 
when the precedents for judicial inter- 
ference are slim and the theory of the law 
is admittedly in a ‘“‘nebulous’’ stage, when 
ali the learning and research of counsel and 
court together cannot unearth a precedent 
for judicial action fifty years old although 
labor unions are centuries old, when the 
question is of general public interest of which 
the legislature properly could take cognizance 
and with which it will certainly be asked to 
deal, why should the court interfere ? 

' St. 1901 c. 478; R. L.c. 56s. 1. St. 1907 c. 469. 

> Comm. v. Strauss, 191 Mass. 545. Opinion of 
the Justices, 193 Mass. 605. 





We must not forget that the Willcutt 
case we have been discussing was a case of 
a lawful strike by an orderly body of men, 
that no question of breach of contract with 
the employer was involved and that the 
only authority outside the state to sustain 
the court is a common law action in 
Vermont based on considerably different 
facts.} 

The Willcutt case cannot be the last 
word on the subject, even in Massachusetts. 
The court must go forward or back. The 
apparent conflict between the majority 
and Mr. Justice Loring on the question 
whether a union in the same situation as 
that presented in the Willcutt case can 
expel a member and charge him a fee for 
reinstatement may well be the next ques- 
tion to eome before the court. 

Boston, Mass., November, 1908. 


1 Boutwell v. Marr, 71 Vt. 1. 
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A RESPONSIBLE NATIONAL ORGANIZATION. 


The recommendation of President Dickinson 
at Seattle, that a committee be appointed to 
consider the advisability of a reorganization 
of the American Bar Association, will command 
general approval. Whether or not the pres- 
ent plan should be radically changed, it is 
evident, as we have often insisted, that the 
results now are unsatisfactory. Although 
many eminent lawyers are enrolled in the 
Association, and several are faithful in attend- 
ance at the meetings, it must be admitted 
that the proportion of these who make a 
practice of attending is very low, that the 
debates are frequently unprofitable, and that 
matters of vital importance to the profession 
are often determined by small and wholly 
unrepresentative assemblages, or by large and 
unwieldy meetings in which the members of 
the local bar predominate. Committee reports 
when given full consideration are usually post- 
poned after the meeting is exhausted by 
protracted discussion by self-constituted and 
ill-informed critics, many of them moved to 
speech by a desire for a fleeting notoriety. 
The underlying causes of this condition 
are first that the voters lack real respon- 
sibility; second, that their number is not 
well regulated. In sharp contrast with this 
is the orderly and efficient work done by the 
Conference of Commissioners on Uniform 
State Laws. Their number is definitely 
limited, they feel a responsibility to the state 
they represent, and they employ, experts to 
advise them on special topics. On the other 
hand, no one would contend that the Bar 
Association should reduce its membership or 
even the attendance at the annual meetings. 
Its aim should be to extend not contract its 
influence. 

Previous to 


1901, the American Medical 


Association was a loosely organized body, 
As the number of delegates 


similar to ours. 





increased, they encountered the same difficul- 
ties we have described above. In addition 
to the legislative work of the Associatior 

there was important scientific work, transacte | 
largely in sections. The meetings of the 

sections conflicted with the general meetings 
and withdrew the ablest men. Dissatisfac- 
tion resulted in a series of committee reporis 
recommending a reorganization, but it was 
not until 1901 that the difficulties of the ol 
system had become so serious that radici| 
changes were imperative. In that year the 
present system was established, based on 
that adopted by most fraternal order: 
It consists briefly in separating the scientific 
from the legislative work, and reducing the 
size of the legislative body. Members of 
the Association are primarily members of 
sections; each section is devoted to the study 
of some particular division of medicine or 
surgery. The House of Delegates was created 
to legislate on matters of professional practice. 
It represents the state medical societies in pro- 
portion to their numbers. In addition it con- 
tains one delegate from each section. It con- 
sists of not more that one hundred and fifty 
members and holds its session at the same time 
as the sections. Whenever the delegates exceed 
one hundred and fifty, there is to be a re- 
apportionment. All the general officers of 
the Association are elected by the House of 
Delegates; but no member of the House 
is eligible to any such office. No one 
can be elected to any office who is not 
present at the annual meeting, at which such 
election occurs. After effecting this radical 
reorganization, the national Association be- 
gan a campaign to persuade the state and 
county societies to reorganize on the same 
plan, and the success of this step was an 
important element in the scheme. An 
organizer was employed to travel throughout 
the country enlisting the support of subor- 
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dinate societies, and his work still continues. 
A journal is published by the Association 
and has a large circulation. 

The success of this plan has been marked. 
The program of the 1908 meeting at Chicago 
is a thick volume. The order of business 
of the House of Delegates consists chiefly of 
action on reports of committees and the election 
of officers. Many social festivities are pro- 
vided for members and their ladies. The 
most striking feature of the program, however, 
is the work of the various sections. Each of 
these held three afternoon sessions, at which 
were read numerous short papers frequently 
limited to ten minutes, and a morning session 
for the election of officers. A leader of the 
liscussion was designated to criticise each 
paper. In all, three hundred and thirty-nine 
papers were read at the meeting. Some 
portions of this plan would doubtless prove 
unfit for our use, but in the main it seems a 
perfect solution of our present difficulties. 


L’ENVOI 


To those who read aright the tokens, the 
practice of the law, most conservative of all 
occupations, is approaching a silent revolu- 
tion. Profound dissatisfaction with the ad- 
ministration of justice has aroused, at last, 
searching criticism within the profession, and 
a demand is audible for the excision of anti- 
quated technicalities, simplification and ac- 
celeration of procedure, and a reduction of 
litigation. The election of Mr. Taft insures 
consideration by Congress, and probably by 
the country at large, of the reform of the 
more obvious anachronisms. Less obvious but 
hardly less certain are two other tendencies. 
The necessity imposed by the Constitution on 
our courts of determining the economic 
development of the country will force us in 
time to some separation of judicial functions 
which as yet can hardly be foreshadowed or 
will make the courts the center of a social 
revolution. The other tendency is at present 
even less noticed by lawyers, but its outlines 
are already more definite. The influence of 
modern science on judicial procedure is now 
received through the discredited method of 





expert testimony. That it is forging for us a 
keener weapon is shown by the interest of 
students in the application of their learning to 
the administration of justice. This is illus- 
trated by two recent publications. We have 
frequently noticed the essays by Professor 
Miinsterberg on the application of experimental 
psychology to the detection and punishment 
of crime. ‘‘ The Principles of Anthropology 
and Sociology in their Relation to Criminal 
Procedure,’ by Maurice Parmelee (Macmillan 
Company, New York, 1908), sets forth the 
work of Lombroso and his Italian and French 
co-workers, whose patient collection of data 
is now being rewarded by the acceptance of 
their deductions regarding the influence of 
physical conditions, heredity, and environ- 
ment on the various types of criminals. 
Our whole system of detection, conviction, 
and punishment of criminals may become 
scientifically accurate instead of empirical 
and uncertain. The project of Arthur Mac- 
Donald of Washington for the establishment 
of a laboratory of criminal anthropology in 
this country is a striking feature of this ten- 
dency. It would be interesting, if space per- 
mitted, to trace more fully the outlines of 
these coming changes, for it has been the 
desire of the present management of this paper 
to bring to the attention of the profession the 
indications of the future development of the 
law. We have tried during the four years of 
our service to make THe Green Bac an 
effective influence for the better organization 
of the profession and the reform of the law. 

The lawyer to-day, like his brother in all 
callings, lacks leisure for reflection. Our 
bodies and our minds are not yet adjusted to 
the revolution in the transmission of power 
and the means of communication which 
began over a century ago and is not yet con- 
cluded. If, therefore, amid the pressure of 
practice, the efforts of the editor have been 
appreciated by a few, we have our reward, 
and with grateful acknowledgments to friends 
who have aided us often at great sacrifice, 
and to the publishers for unfailing sympathy 
and consideration, we will close our last 
volume. 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review 





Conducted by Wiit1am C. Gray, of Fall River, Mass. 


AGENCY. ‘“ General and Special Agents — 
Is there any Distinction as to Liability? ”’ by 
R. L. McWilliams, Central Law Journal 
(V. Ixvii, p. 377). 


CONFLICT OF LAWS. ‘ The Nationality 
of a Juristic Personality,”’ by E. Hilton Young, 
Harvard Law Review (V. xxii, p. 1). 

“The object of this article is to discuss the 
various answers which have been proposed to 
the question, What is the essential differ- 
ence between a foreign and a domestic juristic 
person? or to state the question in a more 
practical manner, What test must be applied 
to distinguish between a foreign and a domes- 
tic juristic person? ”’ 

The word “‘ nationality ’”’ is used to imply 
only ‘‘ purely legal consequence — that to 
the juristic person in question the rules of 
law of a certain state must be applied as its 
personal law.’’ Much divergence of opinion 
has existed about this matter, which is dis- 
cussed at length. A review of all the theories 
is impossible within the limits of this depart- 
ment, but we may note the one now “ widely 
accepted, that the true test of the nationality 
of a juristic personality is, not its place of 
origin, nor any other matter but its domicile, 
which is the permanent center of its affairs. 
It is perhaps in the United States alone that 
this theory has found no favor.’”’ Here we 
still hold that it is domestic in the country by 
the law of which its fictitious personality is 
created. ; 

Three theories have been advanced as to 
the true situation of the domicile of a juristic 
person: (1) That it is at the place where it 
discharges its functions; (2) at that place at 
which it is fixed by its charter or other con- 
stitutive documents as its seat; (3) at the 
place at which the center of its administra- 
tive business is situated. This last is now 
the most favored opinion. 


CONSTITUTIONAL LAW (Treaty-Making 
Power). ‘An Organic Conception of the 


, 














Treaty-Making Power v. State Rights as 
Applicable to the United States,”’ by Charles 
S. Clancy, Michigan Law Review (V. vii, p. 
19). 

CONSTITUTIONAL LAW (see Rate Regu- 
lation). 

COURTS. ‘The Supreme Court of the 
United States and the Enforcement of State 


| Law by State Courts,” by Henry Schofield, 


Illinois Law Review (V. iii, p. 195). 

COURTS. ‘‘ The Congestion of the Special 
Sessions Calendar,’’ by Hon. Willard H. 
Olmstead, Bench and Bar (V. xv, p. 14). 

CORPORATIONS. ‘““A Treatise on the 
Modern Law of Corporations with Reference 
to Formation and Operation under General 
Laws,”’ by Arthur W. Macken, Jr., 2 vols., 
$12 net, Little, Brown & Co., Boston, 1908. 


As precedents multiply it becomes increas- 
ingly important to subdivide our classifica- 
ticns and eliminate from a text-book all cases 
that can properly be relegated to another 


topic. The last original work on corpora- 
tions expanded to three fat columns. It 
was evidently time to swarm. From this 
new work of Mr. Machen’s are omitted, or 
treated only incidentally, many subjects we 
are accustomed to seek in such a work, such 
as its relations to the state, dissolution 
and reorganization and ultra vires. On the 
other hand it presents now in accessible 
form the cases relating to newly developed 


topics, such as incorporating under general 
| law, underwriting, one-man companies, bonds 


and mortgages. The text is clearly arranged 
and the cases in the notes usually are briefly 
identified. There are no signs of the pub- 
lisher’s padding which has infested some 
recent editions to make us tolerate three 
volumes. The author’s exposition of prin- 
ciples and discussion of cases are convincing, 
and as far as the reviewer could ascertain, 
accurate. He does not simply line up cohorts 
of contradictory decisions as equally authori- 
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tative. Indeed no book since Wigmore on 
Evidence evinced such originality and cogent 
reasoning. 

CORPORATIONS (see Conflict of Laws). 

CRIMINAL LAW. ‘A Treatise on the Law 
Governing Indictments,’’ by Howard C. Joyce, 
Matthew Bender & Co., Albany, 1908. This 
is a well-arranged thousand-page volume 
covering, with copious citations, the law 
relating to the finding, requisites, and suf- 
ficiency of accusations of crime by grand 
juries. The general rules and_ principles 
and those relating to such topics as federal 
and state constitutional rights of accused 
persons are concisely stated, often in the 
language of a leading, case. About a fourth 
of the work is devoted to a very complete set 
of forms ‘‘ which have either received express 
judicial approval or have been used in cases 
where their validity has not been questioned.” 
‘hey include forms charging violations of the 
Sherman Anti-Trust Act, the National Bank- 
ing Act, the Elkins Act, and those used in a 
number of important and well-known cases. 

While the work, almost necessarily, at- 
tempts little that is new in the field of theory, 
it is a manual of much practical value. The 
questions here treated, even under the simpler 
statutory requirements of to-day, are often of 
first importance, and the law relating to 
them has not infrequently been difficult to 
get at with promptness and certainty. Being 
a treatise as well as a form book the work 
stands alone in its field. While it will, of 
course, be of chief importance to prosecuting 
officers and judges, it will be a great aid to all 
lawyers undertaking criminal causes. It is 
somewhat to be regretted that in a work 
where the text is so spread out the index 
does not give references to pages instead of 
to sections. A. A. B. 

CRIMINAL LAW. ‘“‘ Vergleichende Dar- 
stellung des Deutschen und Aus'andischen 
Strefrechts,”’ V. iii, by Dr. Karl v. Birkmeyer 
and others, Otto Liebmann, Berlin, 1908. 

DIVORCE. ‘Is a Cause of Action for 
Divorce Affected by Repentance and Promises 
of Reform on the Part of the Wrong-Doer?’’ 
by H. C. Freerks, Central Law Journal (V. 
Ixvii, p. 335). 

EMPLOYERS’ LIABILITY (Federal Act of 
1908). ‘‘ The Federal Employers’ Liability 


Act of 1908—JIs It Constitutional?” by 
Frank W. Hackett, Harvard Law Review 
(V. xxii, p. 38). This article briefly considers 
and answers in the negative these two ques- 
tions: 

“1. Has Congress the power to prescribe 
a tule of liability in a suit brought by an 
employee against his employer for an injury 
received while engaged in interstate commerce? 

“2. Has the Supreme Court of the United 
States decided that this power exists in Con- 
gress? ”’ 


EQUITY (see Injunctions). 


FACTS. ‘Moore on Facts.’”’ Edward 
Thompson Co., Northport, L.I, N.Y., 1908. 
That a book, in this book-glutted age, should, 
upon appearance, assume a province of the 
law as its own and leave little to be desired 
in filling it, is a pleasing literary performance. 
Such a book is ‘‘ Moore on Facts.”’ This two- 
volume work is destined to become a classic 
as Ram on Facts was a classic and for much 
the same reason. The profession needs a 
work on facts — and here it is. 

To get into the precise field of this treatise 
at all is a matter of no small difficulty. No 
heading or series of headings in a legal 
encyclopedia or digest covers its scope or’ 
any considerable portion of it. Only a man 
who has read a very large number of cases 
for another purpose could possibly have 
gathered the materials herein contained within 
the limits of any reasonable expenditure of 
time. Now that it is accomplished a unique 
juridical and philosophical value has been 
created. 

Before speaking of this, with reluctant 
brevity and conscious lack both of precision 
and fullness, a line or two may be spared to 
certain general features of this work which 
will be apt to attract attention. Perhaps the 
first is a certain sprightliness and vivacity 
of tone and touch which would make a much 
duller subject interesting. Litigation is full 
of dramatic feeling. The rules of law have 
often struck hard against human hearts. 
Mr. Moore is a raconteur, a good story-teller. 
He sees the striking, the picturesque. He 
knows and loves literature, — especially as it 
comes from the masters of the craft. Where 
jurisprudence fails to furnish the precise 
illustration needed, literature graciously and 
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acceptably undertakes to supply it. As a 
past master in that art, Mr. Moore presents 
to us all the advantages of the encyclopedic 
style of writing, — well exemplified in the 
publications of the Edward Thompson 
Company, — without the crudities which occa- 
sionally disfigure it in less expert hands. Mr. 
Moore’s classification is both logical and 
minute. It enables the practitioner who has 
a definite proposition of fact committed to 
his handling to find with the minimum of 
effort precisely what he needs. A single 
instance must suffice. A large and increasing 
proportion of litigation concerning accidents 
to passengers relates to vehicles operated by 
electricity. A paragraph each is given to 
‘* Noise of Electric Cars in General,’’ ‘‘ Noise 
of Electric Car on Up Grade,” Noise of 


Electric Cars on Down Grade,” ‘‘ Noise of 
Electric Car Running Slowly,” ‘Noise of 
Electric Cars at Night,’’ ‘‘ Noise of Vehicles 
Preventing Hearing Electric Car,’’ ‘‘ Noise of 


One Electric Car Preventing Hearing Another,” 
‘* Wind and Rain Preventing Hearing Electric 
Car,”’ and ‘‘ Sound of Gong of Electric Car.” 
Other subjects are treated in like detail; 
Distance, Speed, and Weather each have a 
chapter. 

Among the elements which assist to consti- 
tute the unique value to which reference has 
been made, space permits the mention of but 
two: (1) segregation of fact from law; (2) 
steady insistence upon the forensic impor- 
tance of psychology. 

(1) The segregation of fact is, in one sense, 
impossible; in another, imperative. Facts 
broadly defined are mere existences. Prop- 
ositions of substantive law, rules of procedure, 
customs of practice, canons of administration— 
all are facts. The practical exigencies of a 
mixed tribunal of judge and jury demand 
that some separation of fact from law be 
attempted; and on the completeness of this 
separation the social success of the divided 
form of tribunal (as much of the present and 
probably all of the future would count success), 
appears largely to depend. 

The more complete the separation, the 
greater the probability that trial by jury will 
continue. 

This same separation of law and fact condi- 
tions the scientific growth of the law itself. 
Present efforts to reduce American juris- 















prudence to a workable system, to introduce 
into ‘‘the gigantic bulk and _ bewildering 
difficulties of our own labyrinthine system ’’— 
as Salmond (Jurist, p. 11) rather tartly puts 
it — something in the nature of order, havi 
assumed the form of digest paragraphs and 
their tabulation into encyclopedias. Clear 
sighted, scientific treatment in terms of law 
of legal principles, by jurists of matur 
judgment and comprehensive range of visior 
who can use the facts which, in any case, ar 
to be measured by the rule of law as exter 
nalized and objective illustrations, has faller 
into abeyance. 

In place of this, the effort is made to stat: 
the mass of facts in digests prepared fron 
head-notes or in encyclopedias, and all by 
the aid of purely clerical assistants actin; 
under a mechanical system. A weary deser 
of scientifically inert fact is provided, throug! 
which the traveler may wander, — at best 
with but scant success. Thus the facts oi 
litigation are tabulated under rules of substan 
tive or procedural law where they but serve 
to increase enormously the difficulty of digest- 
ing and even of understanding the law. It 
is not denied that classifying the law 
according to facts or stating facts in terms 
of law is far preferable to no classification 
whatever. As compared with more rational] 
methods, the plan is, however, enormously 
wasteful of effort and unproductive of result. 
It cannot indefinitely continue. Where, on 
the contrary, litigated facts are segregated 
from the law as in Mr. Moore’s treatise, they 
speak in terms not of law but of experience. 
Here the long travail of litigation brings forth 
a most precious offspring. The thought of 
the past is at the service of the present. 

Analcgies gleaned from centuries of forensic 
contest are ready to the hand of all component 
members of the Court,—not with binding 
force of precedent but with helpful and 
stimulating suggestions in the search for truth. 
The judge, in commenting to the jury upon 
the evidence, or in shaping his own course, 
may find help in the careful thinking of other 
judges. Counsel seeking arguments to use 
with the Court or jury may find his range of 
selection broadened to cover England, Canada, 
and the United States. For example, a 
traveler’s horse while crossing a bridge in 
Vermont becomes frightened and jumps into 
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the river with the driver and vehicle, the 
bridge being destitute of a ratling. The town 
defendant argues that no ordinary railing 
would have restrained the horse anyhow. 
So, cut bono? argues thé town’s counsel. 
Reply: Railings are required ‘‘ not merely to 
resist the force of the horse when terrified 
and unmanageable, but chiefly to guide the 
eye of the animal, and give it a sense of 
confinement within them.’’ (1 Aiken (Vt.) at 
p. 860.) Every counsel with a similar case 
might not sua sponte think of that. 

(2) Equally impressive is the steady in- 
sistence shown in the present work upon the 
juridical value of psychology. Much of our 
nomenclature, subtly guiding our thinking, 
savors of formality and materialism. The 
law of evidence is no exception. So excellent 
an authority as Stephen defines ‘‘ evidence as 
the statements of witnesses or documents sub- 
mitted to the judge’s inspection.” 

We repeat the ancient formularies; say, with 
Greenleaf, that ‘‘ Evidence is any matter of 
fact, the effect, tendency or design of which 
is to produce, etc.’’ Really this is to repeat 
Aristotle and the Year Books. It is becom- 
ing more clearly realized that no statement 
in and of itself is truly “‘ evidence ”’ if it be a 
lying one; no declaration of a document is 
evidence if the declarant knew nothing as 
to what he was writing or perverted it all. 
Only as: mind is present in the statement, as 
the subjective mental condition of the declar- 
ant adds probative force to his statement, is 
there ‘‘ evidence.’’ Proof presents a problem 
in psychology. Every question to a witness 
on direct or cross examination is an attempt 
to search his mind. The vocal sounds he 
makes, the characters he writes, even the 
demeanor he exhibits, are merely signs and 
tests of his mental state. Mr. Moore will 
help to make us see this. How the wondrous 
needle of attention grooves in mind stuff, or 
the cortex of the brain, its sense impressions; 
how once more, in memory, the needle may 
again be placed on these grooves and repro- 
duce the same image; what makes the needle 
cut deeply, what causes it to make scarcely 
a mark or what forces it to diverge into 
cognate or false impressions, Mr. Moore has 
told us in his splendid chapters on Observa- 
tions and Memory. Others, indeed, are work- 
ing valiantly in this field; Prof. Miinsterberg 





has, for example, in his very interesting “‘ On 
the Witness Stand,’’ sought to popularize 
the psychology of testimony. But, for the 
profession, Mr. Moore has the inestimable 
advantage that his psychology is not only 
that of James but also of the judges. In 
forensic practice, especially as an aid to cross 
examination, no psychologist can compare 
with the keenly alert, deeply interested, and 
thoroughly trained observers who sit, with or 
without a jury, for the trial of facts. The 
comments of these skilled watchers, practi- 
cally for the first time and with exceptional 
fullness, Mr. Mooré has placed before us. 
The ability to look at facts through the eyes 
and brain of a skillful trial judge is a privilege 
which any practitioner well may prize, and 
which a young one sorely needs. 

Such are certain of-the more leading rea- 
sons for feeling that ‘‘ Moore on Facts ’’ is to 
fill a permanent need, and, as we have ven- 
tured to predict, to become a classic. 

CHARLES F. CHAMBERLAYNE. 


HIGHWAYS. “ Dedication and Vacation 
of Streets and Highways in Illinois,’ by 
Otto G. Ryden, [Illinois Law Review (V. iii, 
p. 218). 


HISTORY. “Select Essays in Anglo-Ameri- 
can Legal History ” by various authors, com- 
piled and edited by a committee of the Asso- 
ciation of American Law Schools, V._ ii, 
Little, Brown & Co., Boston, 1908. 

This reprint bears the same evidence of 
careful selection that marked the first volume, 
but since classified under particular topics 
lacks the impression of unity that gave. It 
deals with Sources, The Courts, their Organi- 
zation and _ Jurisdiction, Procedure and 
Equity. The authors are various, beginning 
with a translation of an essay by the dis- 
tinguished German historian of our law, 
Heinrich Brunner, revised by him especially 
for this purpose. The collection will do 
good service in educating us in the history of 
our law. 


INJUNCTIONS. ‘“ Proper Use of the Writ 
of Injunction— From the Standpoint of 
Legal History,” by Frederick W. Stevens, 
Columbia Law Review (V. viii, p. 561). A 
short historical sketch of the writ of injunc- 
tion leads to the following conclusions: 

“Unless statutes have prescribed other- 
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wise, injunctions issue only where the con- 
troversy concerns property, or property rights, 
including, of course, contract rights; and not 
always then. For some property and some 
property rights receive in the courts of law 
what is deemed adequate protection. Where 
such protection is afforded, equity does not 
interfere, except in the few instances where it 
is necessary to preserve the status quo, and 
the court in which the legal contest is pend- 
ing, for some reason, cannot give the needed 
protection. 

‘Where the assistance of equity is invoked 
there may indeed be a question whether the 
subject-matter of the controversy is a prop- 
erty right or a contract right requiring equi- 
table protection. Thus, there may be a 
question whether a man has a property right 
in his own features. If it be held that he has 
not the Court will not enjoin. If it be held 
that he has then the Court will. But this 
and similar questions are not really questions 
of injunction but of substantive right. If the 
right be established, the injunction goes as a 
matter of course and upon the principle upon 
which it issues in other cases.”’ 


INTERNATIONAL LAW. “The Revoca- 
tion of Treaty Privileges to Alien-Subjects,” 
by Mr. Justice Hodgins, Canada Law Journal 
(V. xliv, p. 633). 


INTERNATIONAL LAW (Applied to the Russo- 
Japanese War, with the decisions of the Japanese 
Prize Courts), by Sakuyé Takahashi, New York, 
1908, The Banks Law Publishing Company, 
pp. 18, 805. 

Mr. Takahashi has for his task unusual quali- 
fications. He has knowledge of International 
Law, both in its academic and its practical 
aspects, being Professor of International Law 
in the Imperial University of Tokyo, Vice- 
President of the International Law Associa- 
tion, London, Legal Adviser to the Japanese 
Fleet during the Chino-Japanese war; member 
of the Legal Committee in the Imperial Jap- 
anese Department for Foreign Affairs during 
the Russo-Japanese war; and the Author of 
the ‘‘ Cases on International Law’”’ during the 
Chino-Japanese war. 

The work is divided into five parts: Part I, 
The Outbreak of War, and Its Effects; Part 
II, Laws and Customs of Land Warfare; Part 





III, Laws of Naval Warfare; Part IV, Neutral- 
ity; and Part V, New Cases on Prize Law 
Added by the Decisions of the Japanese Prize 
Courts. 

Probably no single event has had so much 
influence in modifying, elaborating, restating 
and establishing rules of International Law a 
the Russo-Japanese war. 

The use of wireless telegraphy, the presenc: 
of war correspondents and war correspondents’ 
ships, the increased steaming radius of war 
vessels, and the increased power of nava 
ordnance all produced new questions which 
had to be dealt with. It is safe to say that 
no question that became of internationa! 
consequence has been passed over by Mr. Ta- 
kahashi. He was in a position to get note of 
every instance, and he has collected all oi 
them in his book. But Mr. Takahashi’s clos« 
identification with the Imperial Japanese De- 
partment for Foreign Affairs, though of value 
to him in enabling him to get first-hand infor 
mation and to give authoritative opinions, is 
also a source of weakness to him as an author. 
The war is still too recent, and feelings are 
still too easily stirred for one closely connected 
with the events which he records to treat 
them dispassionately. Recrimations were in- 
dulged in reciprocally by Japanese and by 
Russians, and Mr. Takahashi devotes much 
effort to justifying as an advocate Japan’s 
acts on all controverted points of International 
Law and ethics. 

It is only proper to say that in a majority of 
cases he shows strong ground for his position, 
and fairly proves his case; but his earnestness 
shows the deep feeling that has been roused by 
Russian charges and prevents the charges from 
being met in a calmly judicial spirit. On the 
other hand, we are given the opinion of one 
who was himself an adviser in the matters 
which he records, and that is almost invalu- 
able, — in any event for future use. 

Part V, containing the Decisions of the Japan- 
ese Prize Courts, is in effect a ‘‘ volume of 
reports,’’ which alone makes the volume indis- 
pensable to the student or practitioner of Inter- 
national Law in war time, for the decisions of the 
Japanese Prize Courts are of great importance 
in the development of Prize Law, and they are 
well arranged and presented in this part of the 
book. 

The cases deal with Enemy Vessels, Contra- 
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band Persons, Countraband Goods, Blockade, 
Unneutral Services, and Released Vessels. 

It would not be possible here to call atten- 
tion to specific cases. To appreciate the value 
of this part of the work, the reader must ex- 
amine it himself. 

There are six appendices: I, Speech of Baron 
Komura on the Manchurian Question; II, The 
Memorandum of the Seven Professors; III, 
Diary of the War between Japan and Russia, 
1904-1905 (an excellent brief chronological 
outline of events); IV, The Treaty of Peace; 
V, Japanese Regulations Governing Captures 
at Sea; VI, Complete List of the Vessels 
Captured. 

Taken all in all, a thorough, well-arranged, 
able, and timely book. 


INTERSTATE COMMERCE (Supervision by 
Taxation). ‘‘ Federal Taxation of Interstate 
Commerce,”’ by Simeon E. Baldwin, Harvard 
Law Review (V. xxii, p. 27). Suggesting, 
without expressing an opinion as to its ex- 
pediency, that federal supervision of large 
corporations may be secured by taxation. 
‘““A statute of such a character would most 
naturally take the shape of a tax on the 
business of shipping goods from one state to 


another for a market, when conducted by 
an artificial person of a certain character 
and attaining large proportions.’”? Such a 
statute, Judge Baldwin thinks, could be 
upheld. 


JUDGMENTS. “Judgment Absolute on 
Reversal,’’ by G. I. Wooley, Bench and Bar 
(V. xv, p. 18). 


JURISPRUDENCE. “Aristotle on Legal 
Redress,’”” by Paul Vinogradoff, Columbia 
Law Review (V. viii, p. 548). 


JURISPRUDENCE. ‘The Science of Juris- 
prudence,’”’ by Hannis Taylor, The Macmillan 
Company, New ‘York, 1908, price $3.50 
net. 

In this volume Dr. Taylor again gives 
evidence of his wide range of study and his 
familiarity with the history of institutions. 
As a disciple of the historical school he devotes 
the larger part of his work to summaries of 
the history of Roman and English law, chiefly 
their public law, for the purpose of arriving at 
an accurate conception of sovereignty and 
the sanction of laws. As an international 





lawyer he devotes his final chapters to Law 
by Analogy or International Law and Inter- 
national Rules to Prevent Conflict of Laws. 
One chapter is devoted to an analysis of Law 
Proper. The author calls to our attention the 
supremacy of English public law in the 
countries whose private law is Roman, and has 
a vision of a future common law of the 
nations in which the Roman element will 
predominate. The book will be chiefly use- 
ful as a popular comparative history of gov- 
ernmental and legal institutions. 


LEGAL ETHICS. ‘“ The New American 
Code of Legal Ethics,’’ by Simeon E. Baldwin, 
Columbia Law Review (V. viii, p. 541). 
Approving the code adopted by the American 
Bar Association. 

“It might be too high praise to say that 
this code, as finally approved, could not have 
been made better. But the question for the 
American lawyer is not whether a more 
perfect one could be made. It is whether this 
code, having been framed after long delibera- 
tion and extensive correspondence by a 
capable committee representing all parts of 
the United States, and adopted with practical 
unanimity, after full opportunity for dis- 
cussion, by the American Bar Association, 
ought not, as a whole, to receive his support. 

‘“‘ If this code is accepted by the Bar Asso- 
ciations of every State, asa fair general state- 
ment of the main duties of members of the 
legal profession, a great purpose will be well 
accomplished. An authoritative criterion will 
be supplied, by which every lawyer can be 
safely guided, when he is in doubt as to the 
conduct he should pursue in respect to any 
of the questions which oftenest prove a source 
of perplexity. The law student will have a 
mentor, always at hand. The courts will 
hesitate less in enforcing the discipline of the 
bar, since professional misconduct will be, 
more than ever before, a sinning against the 
light.” 


PLEADING. ‘‘ The Theory of a Pleading,” 
by Clarke B. Whittier, Columbia Law Review 
(V. viii, p. 523). 

“It is an established rule of pleading that 
a complaint must proceed upon some definite 
theory and on that theory the plaintiff must 
succeed or not succeed at all. A complaint 
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cannot be made elastic so as to take form 
with the varying views of counsel.” 

This quotation from Mescall v. Tully (1883), 
gt Ind. 96, 99, which takes one view of a 
disputed question, is the text of Mr. Whittier’s 
article. It is not concerned with questions of 
amendment, but the question is whether, 
the pleading being drawn on one theory, the 
party may win by proving a right to succeed 
on another theory and without amending 
his pleading so as to make it conform to this 
new theory. If the new theory requires the 
proof of facts not alleged the plaintiff will 
fail. But when there are sufficient facts 
in the pleading to sustain the new theory, 
although alleged in aid of the real -theory 
and not to make out the new one, the courts 
are divided. 

“This distinct conflict of authority is 
not very surprising, since the arguments 
drawn from legal theory or substantial justice 
are evident and rather evenly balanced. 
For the Indiana view the argument of surprise 
is the chief one. And there are indications, 
especially in the New York case, that where 
the danger of surprise is small the Indiana 
rule will not be applied. For the view that one 
may depart from his theory it may be said 
that it avoids the deciding of cases on what 
will certainly appeal to a layman as a technical 
ground. If the facts are alleged in accord- 
ance with the provisions of the codes is these 
not a partial return to forms when it is 
required that the facts shall be stated in 
accordance with some particular theory? 
That the wrong theory is chosen will almost 
always be the fault of the lawyer rather than 
of the client. When technical errors of the 
attorney prove disastrous, the client is likely 
to hurl epithets at the law. Our procedure 
is already quite vulnerable to attack. The 
weak spots should not be increased. Perhaps 
to hold that, when the adoption of a theory 
by one party has in fact misled the other to 
his detriment, then the latter shall be entitled 
to such relief as will enable him to avoid the 
effects ot his misunderstanding, would be a 
satisfactory solution. Proper relief might 
consist of an order that the misleading pleading 
be amended and that the other party have 
a right to reply to it anew. In many cases, 
no dcubt, any harm that had occurred could 
be remedied without making worthless so 





much of the proceedings that had already 
taken place. The reasoning of the Court in 
Conaughty v. Nichols that where the pleading 
is misleading the defendant should move to 
make it definite or to have the pleader elect 
between the possible theories, and that if he 
proceeds without doing so he is to be taken 
as fully understanding the pleading, seem 
very weak. If he in fact recognizes th« 
ambiguity, the only situation in which he 
could move to have it corrected, then he i 
plainly not actually misled by it and would 
under the solution just suggested be entitled 
to no relief. If he does not recognize th« 
ambiguity, the reasoning of the Court coulc 
be thought right only on the ground that h« 
was at fault in not recognizing it. But the 
pleader himself was at fault in filing such a 
pleading and he was first in fault. Also t 
refuse all relief because of this error of th« 
opposing party’s attorney, is to again punish 
the client for his lawyer’s fault with unneces- 
sary severity;— a thing, as suggested above 
likely to bring the law into disrepute. The 
disposition of costs may be used to adjust 
the burdens arising from a possible re-trial 
of the case as equitably as possible.” 


QUASI-CONTRACTS. ‘ Recovery of Money 
Paid under Mistake of Law,” by William P. 
Rogers, Michigan Law Review (V. vii, p. 1). 
Arguing, despite the many authorities to the 
contrary, for an affirmative answer to the 
question: ‘‘Can one recover from another 
money paid under mistake of law to which 
the payee is not entitled, and which he can- 
not in good conscience retain? ”’ 


PRACTICE. ‘On the Witness Stand,” by 
Hugo Miinsterberg, The McClure Company, 
New York, 1908. This is a reprint of a 
series of brilliant magazine articles on the 
application of the experimental methods of 
the modern psychologist to the detection and 
conviction of crime. These articles were 
reviewed editorially by us when they ap- 
peared. Lawyers who have not read them 
should do so, as they open a surprising vista 
and may betoken the coming of a radical 
change in our court practice. The change 
may be with us sooner than we now expect. 


PROPERTY. ‘ Are Natural Water Powers 


Public Property? ’’ by W. A. Coutts, Central 
Law Journal (V. \xvii, p. 356). 
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RATE REGULATION. “Regulation of 
Rates to be Charged by Public Service Com- 
panies, II, Railroads,” by O. H. Myrick, 
Central Law Journal (V. \xvii, p. 317). 

RATE REGULATION. “ Rate Regulation 
as Affected by the Distribution of Govern- 
mental Powers in the Constitutions,” by 
Robert P. Reeder, University of Pennsylvania 
Law Review and American Law Register 
(V. lvii, p. 59). 

This is an elaborate article with numer- 
ous citations and quotations attempting to 
show that “ within their respective jurisdic- 
tions and within constitutional bounds, 
both Congress and the state legislatures may 
limit the charges for railroad transportation, 
either specifically or by definite general rules; 





and that if the legislative department of 
government establishes such rules it may 
empower a commission to name specific rates 
in accordance therewith; but that, on the 
other hand, such rules may be established 
only by the legislative department, and until 
they are so established no commission may 
constitutionally ordain specific rates.” It 
furthermore considers the question whether 
the statutes which empower commissions to 
name specific rates do establish definite prin- 
ciples of which the commissions are simply 
called upon to state the specific applications 
or whether by those statutes the attempt is 
made to entrust to the commissions a dis- 
cretion which is so broad as to be uncon- 
stitutional. 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL SUBJECTS 





(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishin¢ 
Company, St. Paul, Minnesota, at 25 centseach. In ordering, the title of the desired case should be given as 
well as the citation of volume and page of the Reporter in which it is printed.) 








ASSOCIATIONS. (Right to exclusive use of 
badges.) Mont.— A Montana statute provided 
that a person not a member thereof who should 
wear the badge or insignia of any fraternal asso- 
ciation should be guilty of a misdemeanor and 
subject to fine or imprisonment. The wives, 
daughters, sisters, and mothers of members were 
excepted in this provision. On the ground that 
it denied equal protection of the law, the statute 
was assailed in State v. Holland, 96 Pac. Rep. 719. 
Holding it unconstitutional for the reason alleged, 
the Supreme Court of Montana said: ‘ The 
women who are excepted from the operation of 
this statute bear exactly the same relation towards 
the subject of the legislation as all other women 
in the community as well as men not members 
of any of these societies. There is no possible 
reason, except a sentimental one, why they 
should be exempted from the penalties of the 
law.”’ It was held that no way exists to guaran- 


tee the societies exclusive rights to their badges’ 


except by patent or copyright. 


This, surely, is the principle of equality gone 
mad. It is said the reason for the exemption is 
sentimental; but why should there not be in a 
sentimental statute a sentimental exemption quite 
in harmony with the spirit of the statute? 
The court gives another reason for holding the 
act invalid. The fact that the badges or insignia, 
the wearing of which is unlawful, must be de- 
termined by the association, involves an uncor- 
stitutional delegation of legislative power. On 
that principle all penal legislation for the pro- 
tection of union labels would be invalid. The 
argument that the citizen may have no knowledge 
of the insignia, etc. (the act does not seem to 
provide for registration, and does not limit the 
choice of insignia), would be stronger if the act 
did not require that the use to be unlawful must 
be willful. The statute, like most of its kind, 
is neither well drawn nor perhaps wise, and its 
downfall will cause no regret; but the grounds relied 
upon for the decision illustrate the unjustifiable 
lengths to which constitutional limitations are 
carried by some courts. 





The suggestion that the object of the act can be 
accomplished under the federal patent or copy- 
right laws is quite in line with the rest of the 
opinion. E. F. 


CARRIERS. (Damages for ejection.) Miss. — 
During a yellow fever epidemic two boys, in th 
last stages of consumption, bought throug! 
tickets from Memphis to Oxford, Miss. Arrange 
ments had been made with health officers at 
Holly Springs, an intermediate point, for them to 
change cars. They had health certificates which 
they showed to the ticket agent and which one ot 
them testified they showed to the conductor also. 
Before its arrival at Holly Springs the train was 
stopped by a quarantine officer of that place. 
The boys being too weak to protest and the con- 
ductor not doing so, they were put off. They 
were delayed 36 hours, and one of them died 
within three days. His administrator brought 
action for damages. The railroad company con- 
tended that the quarantine officer was acting 
under an ordinance and that the conductor was 
ignorant of the health certificates. The Supreme 
Court of Mississippi in St. Louis & S. F. R. Co. 
v. Roane, 46 So. Rep. 711, held that under the 
contract of passage the law gave to these pas- 
sengers the right of full protection, and the com- 
pany should not have allowed them to be put 
off the train, especially as the physical condition 
of deceased entitled him to the greatest consider- 
ation, but that compensatory and not exemplar 
damages should be allowed, and a judgment for 
$7500, should be reduced to $2500. 


This is a doubtful decision. It would seem 
that the interposition of a public officer should 
excuse the carrier in such a case. The carrier is 
not liable for the wrongful arrest of a passenger 
or an officer. 


CARRIERS. (Passengers.) Me.—JIs an em- 
ployee of a street railroad company who has paid 
his fare with a coupon constituting a part of his 
wages a passenger while going to his work? In 
Hebert v. Portland R. Co., 69 Atlantic Reporter, 
266, it appeared that one who was employed as 
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‘‘ greaser,’’ while being transported by his employer 
to his place of work, was injured by a derailment 
of the car. On the ground that he had paid his 
fare by a ticket given by the company and that 
he was going to his work it was contended that he 
was not a passenger. The Supreme Judicial 
Court of Maine held that although the ticket was 
given him by the company for that ride he had 
paid for it by his services. It was part of his 
wages and delivered to him as such. It could 
make no difference in his status as a passenger 
whether he paid his fare in cash or in tickets thus 
earned. 

This is a plain case. The employee is accepted 
as a passenger without regard to the nature of the 
consideration. It is not the case of an employee 
on duty. 


CONSTITUTIONAL LAW. (Initiative and 
Referendum.) Okl.— The initiative and referen- 
dum provisions of the Oklahoma Constitution are 
discussed in Ex parte Wagner, 95 Pac. Rep. 435. 
The relator was convicted on December 20, 1907, 
of violating an ordinance which was passed and 
officially published on December 12, but on 
December 18 a petition was presented to the 
Mayor demanding a referendum vote on the ordi- 
nance and requesting that it be held in abeyance 
until the election could be held. The legislation 
making effective the provisions of the constitution 
was not adopted until April, 1908. The question 
to be determined was whether the initiative and 
referendum provisions of the constitution were 
self executing. The Court concludes that they 
were not, and until they were made effective by 
legislation a petition for a referendum filed with 
the mayor was of no effect. The writ of habeas 
corpus presented by relator was consequently 
denied. 

CONSTITUTIONAL LAW. (Police Power.) 
La. — An ordinance of New Orleans provides that 
all cows from which milk is sold shall be subjected 
to the tuberculin test by a health officer of the 
city and if such animals be incurable they shall 
be destroyed without compensation to the owner. 
In the case of City of New Orleans v. Charonleau, 
46 So. Rep. g11, defendant refused to permit one 
of his cows to be subjected to the test for tubercu- 
losis and was convicted under this ordinance. 
He contended that the city had no authority to 
pass such an ordinance; that the destruction of 
infected cows would be a taking of property with- 
out due process of law; that if the city had this 
power it could not be delegated to the board of 
health; that dairy cows afflicted with tuberculosis 
are not so serious a menace to the public health 
as to render them fit subjects for this extreme 
exercise of the police power; and lastly that he 





must be afforded a judicial hearing before his 
property could be condemned. The Supreme 
Court of Louisiana discussed each of these con- 
tentions, but upheld none of them. 


COURTS. (Conflicting Jurisdiction.) U. S. 
Dist. Court. Ala.— Two opinions by Judge 
Hundley in Jn re Steele, 156 Fed. Rep. 853, and 
161 Fed. Rep. 886, discussing a disagreement with 
Judge Jones as to appointment of referees in 
bankruptcy were recently noted in these columns. 
In an opinion reported in 162 Fed. Rep. 694, 
under the title Ex parte Steele and Ex parte 
Birch, Judge Jones states the reasons leading to 
his action revoking the appointment of Steele and 
appointing Birch. Underlying the whole con- 
tention is the question as to the construction to 
be placed on the Act of Congress approved Febru- 
ary 25, 1907, providing for the appointment of 
a district judge for the Northern District of Ala- 
bama, but failing to expressly limit to the Middle 
District only the jurisdiction of Judge Jones, who 
was commissioned as judge of both the Northern 
and Middle districts. Then, assuming that Judge 
Jones still holds office as a judge of the Northern 
as well as Middle district, a further question arises 
as to theauthority of one judge toact independently 
of the other in making appointments of court 
officers. Judge Jones stoutly maintains that he 
is still a judge for both districts and disavows 
any intention of interference with the orderly 
administration of justice. Portions of- corre- 
spondence between himself and Judge Hundley are 
published indicating an attempt to arrive at some 
satisfactory agreement relative to appointments. 
He states that he had called the attention of 
Judge Hundley to the fact that the terms of office 
of two referees of the district were about to expire 
and had suggested that some agreement be 
reached relative to their successors, when Steele 
was appointed without his knowledge and with- 
out consulting his wishes. The opinion contains 
a very interesting discussion as to the rights of 
judges where there are more than one in office ina 
district. 

CRIMINAL LAW. (Accessory to Suicide.) 
Tex. Cr. App. — The Penal Code of Texas provides 
that one causing the death of another by causing 
the latter with intent to murder, to take poison, 
shall be guilty of murder. It appeared in the 
case of Sanders v. State, 112 S. W. Rep. 68, that 
appellant had furnished carbolic acid to a girl 
with whom he had been intimate. Shortly 
thereafter her dead body was found with indica- 
tions that she had taken the poison. Notwith- 
standing the fact that no evidence was introduced 
at the trial showing conclusively that appellant 
had done more than furnish the drug, he was con- 
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victed of murder. The Court of Criminal Appeals 
of Texas said: ‘‘ Under our statutes the mere fact 
of administering poison from whith a party dies 
is not necessarily homicide. . . . However wicked 
or malicious may have been the purposes or intent 
of the accused in administering the poison, yet 
if deceased took it voluntarily, knowing what the 
result might be, her death would not constitute 
culpable homicide.” Since it is not a violation of 
law for a person to commit suicide, one furnishing 
another the means to the commission of suicide 
violates no law. ; 

DISTRICT AND PROSECUTING ATTORNEYS. 
(Duty to read Reported Cases.) Cal. App. — In the 
case of People v. Maughs, 96 Pac. Rep. 407, an 
appeal from a judgment and order refusing a 
new trial to one convicted of murder, the Court 
of Appeal of California, criticising the failure of 
the prosecuting attorneys and the trial judge to 
familiarize themselves with a decision on a former 
appeal in the same case, said that had they read 
the opinions, even hastily, it would at least seem 
as if no such chances for a reversal of the present 
appeal would have been taken as are apparent 
from the slipshod course pursued; that although 
judges may have little time for reading decisions 
of higher courts, yet practicing lawyers are sup- 
posed to watch the reported cases, particularly 
where they dispose of questions with which they 
have to deal in impending trials; that it is the 
duty of the state’s attorneys to apprise the judge 
of such decisions; and that if in these circum- 
stances such conduct had been prejudicial to 
appellant’s rights a reversal would be ordered with- 
out hesitation. 


DIVORCE. (Connivance at Wife’s Adultery.) 
Ct. Ch. of N. J.— Complainant, who sought a 
ground for divorce against his wife, employed a 
detective agency to secure evidence. Thereupon 
it sent one of its employees, a woman, to com- 
plainant’s house who engaged board there. Hav- 
ing been there a few days she invited defendant 
to accompany her to New York. There they 
met two men provided by the agency, who accom- 
panied them to the matinee, to a wine room, and 
finally to a hotel in Hoboken. Other members 
of the agency, having watched them, forced the 
door and found defendant in bed with one of the 
men. The Court of Chancery of New Jersey in 
Rademacher v. Rademacher, 70 Atl. Rep. 687, 
held that while this outrageous performance was 
not authorized by complainant himself, it was 
conducted in his interest by his agent, and he 
was not in a position to take advantage of a 
position brought about by his agent’s acts. 


DIVORCE. (Flirtation.) Fla.— A husband, in 
a suit for divorce, alleged that his wife had at 





various times and at various places entered into 
relations of the utmost intimacy with young men, 


such as love making, secret meetings, and corre 
spondence, and that such intercourse was not 
pure, and was in violation of the moral standard 
which should govern married people. However 
he failed to charge any specific act of criminalit 
for lack of evidence. In the case of Hancock 7 
Hancock, 45 So. Rep, 1o20, the Supreme Cour! 
of Florida holds that such allegations stripped o 
insinuations, intimations, and innuendoes, simp] 
charged defendant in the most general way wit! 
indiscreet and imprudent conduct and relation 
with young men, all of which might be embrace: 
under the term “ flirting,’ and however repre 
hensible such conduct may be in a married woman 
it does not constitute one of the grounds of divorce 


DIVORCE. (Repudiation of Decree.) Kans.— 
In Bledsoe v. Seaman, 95 Pac. Rep. 576, plaintif! 
sues for the alienation of the affections of a mar 
from whom she has been divorced for seve 
years. Plaintiff’s husband having acquired thx 
affection of defendant, a spiritualist lecturer, and 
having been imbued by her with the doctrine o! 
free love, abandoned his wife, took up his residenc« 
in South Dakota for the purpose of obtaining a 
divorce, and thereafter lived in adultery with 
defendant. When an action for divorce wa 
commenced by the husband, plaintiff appeared 
and filed an answer and a cross-petition, in which 
she asked for a divorce, the custody of their child, 
and alimony. The judgment for alimony still 
stands in her favor. In the present action plain- 
tiff contends that as her husband was never a 
bona fide resident of South Dakota, and had 
resided there less than six months, the court had 
not acquired jurisdiction in the divorce suit. The 
Supreme Court of Kansas held that a party hav- 
ing obtained the relief desired cannot repudiate 
the action of the court on the ground that it was 
without jurisdiction, and that when plaintiff pro 
cured the divorce, the defendant, having knowledge 
thereof, had a right to assume that plaintiff no 
longer had or claimed any right to the affections 
or society of her former husband and that any 
subsequent relations with him would not infringe 
on the right of plaintiff. 


EQUITY. (Injunction — Secret Process.) N. J. 
Ct. Err. and App.— In a suit to restrain one from 
using secret processes the vice-chancellor refused 
to admit evidence as to the details of them or cross 
examination with reference thereto. The diffi 
culty in this case was to afford adequate pro- 
tection to a secret if any disclosure of it was re 
quired. It was necessary for the court to know 
whether an article of high repute owed its reputa- 
tion to skill in manipulation acquired by experi 
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ence or to some secret process. It is essential 
that before one can be enjoined he must know 
exactly what he is forbidden to do. In Taylor 
Iron and Steel Co. v. Nichols, 69 Atl. Rep. 186, the 
Court of Errors and Appeals of New Jersey held 
that the embodiment of the secret in the injunction 
is not necessary, but testimony taken 1m camera 
may be sealed, and used only when it becomes 
necessary to determine whether there has been a 
violation. 

HUSBAND AND WIFE. (Alienation of Hus- 
band’s Affection.) N. Y. Sup. Ct.—A youth of 
18 years, without the knowledge of his parents, 
married a girl of the same age. They agreed to 
keep the marriage secret and not to live together 
until he attained the age of 21. When the father 
of the boy learned of this arrangement he sought 
to discourage him from seeking the society of his 
wife. The boy was sent away and upon his 
return he was arrested on a charge by his wife 
of failure to support her. Thereupon he promised 
to live with and support her. He took her to a 
scantily furnished room in an apartment provided 
by his parent. At night he suggested that he 
retire to a back room and sleep with a cousin. 
To this she objected. They lay on the bed with- 
out removing their clothes and talked all night. 
No provision had been made for food or for cook- 
ing. The next morning the wife returned to her 
mother and the husband made no further effort 
to live with her. In Cochran v. Cochran, 111 New 
York Supplement, 588, a suit by the wife against 
the father of her husband for the alienation of his 
affection, the Supreme Court of New York held 
that this young woman had been exposed to the 
loss of her marital rights, the respect and confidence 
of her friends and associates, and the temptations 
always incident to these unfortunate complica- 
tions and that a verdict of $7500 was not grossly 
excessive. 

INTOXICATING LIQUORS.  (Locker-clubs.) 
U. S. Dist. Ct. Ga.— A most disgusting state of 
affairs is brought to the notice of the Grand Jury 
in the charge of the United States District Judge, 
162 Federal Reporter, 736. It appears that so- 
called ‘‘ locker-clubs ”’ are conducted in Georgia 
by the permission of the municipality, under the 
theory that a tax by the state on these institu- 
tions justifies the granting of a license. The 
statute provides that it shall not be lawful for any 
person within the limits of this state to sell or 
barter for valuable consideration, either directly 
or indirectly, any alcoholic, spirituous, malt, or 
intoxicating liquors. The club in question was 
conducted in a room about 16 by 16. All the bar 
fixtures were present. A white woman was 
serving liquor to’ a crowd of negroes, some of 





whom were seated in the corners in bibulous un- 
consciousness. The only lockers were two or three 
small ones behind the bar. The Court, remarking 
that the law does not distinguish between the high 
and low estate of these locker-clubs, held that a 
municipal corporation cannot lawfully license or 
charter a club which in fact sells or furnishes 
liquors to its members and to them such illegal 
charter is no protection. Each one contributing 
to its support or maintenance is a retail liquor 
dealer within the internal revenue law, each being 
subject to a tax as such. 

INTOXICATING LIQUORS. (Revocation of 
License.) La.— Ordinances of New Orleans pro- 
hibit the establishment of barrooms except upon 
written permission granted by the council, and 
provide that ‘“‘no permit shall be granted to 
operate a barroom within 300 feet of a church 
or school,” but that such places not having 
changed their identity since their establishment 
shall not be compelled to obtain permits. In 
Graziano v. City of New Orleans, 46 So. Rep. 
566, it appeared that a barroom which had been 
operated prior to the establishment of a church 
300 feet away had been rendered unfit for occu- 
pancy by fire. The church, seeking to have the 
license revoked, protested that closing for repairs 
had changed its identity, that upon reopening 
it had not secured a written permit, and that it 
was situated within 300 feet of a church. An 
ordinance was passed annuling the license. From 
a judgment perpetually enjoining the enforcement 
of the ordinance defendant appealed. The Su- 
preme Court of Louisiana holding the proposition 
that the identity of the building was changed by 
reason of the facts stated untenable, affirmed the 
judgment. 

INTOXICATING LIQUORS. (Owners of Real 
Estate.) Mass.— Petitioner in Moran v. Gallagher, 
85 N. E. Rep. 579, sought to procure a license to 
sell intoxicating liquors to be drunk on the prem- 
ises. The statute provides that an owner of 
real estate within 25 feet of the premises may 
object to the issuance of a license. The owner 
of real estate on the opposite side of the street 
was also the owner of the fee of the entire street 
in front of the property described in the appli- 
cation for a license, subject to an easement of the 
public to use it for travel. The Supreme Judicial 
Court of Massachusetts held that the existence of 
such an easement leaves the owner of the fee with 
such a title as is necessary to constitute him an 
owner of the real estate within the meaning of 
the statute, and he may prevent the granting of 
a license. 

INTOXICATING LIQUORS. (What 
tutes a “ Conviction ” under License Law.) 


consti- 
N. Y. 
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Sup. Ct.— The decision in H. Koehler & Co. v. 
Clement, 111 New York Supplement, 151, illus- 
trates the fact that frequently the disposition of a 
case depends on the meaning of a single word. 
The liquor tax law of New York provides for 
payment of rebates on surrender of licenses by 
persons ‘authorized to sell liquors under the 
provisions of the act.” The right to traffic in 
liquors is forbidden to any person ‘“‘ convicted 
for a violation of this act, until three years from 
the date of such conviction.’’ Relators’ claim to 
a rebate as assignees of a certificate issued to 
one Levy was resisted on the ground that Levy 
had been so “ convicted’”’ within three years 
preceding the date of issuance of his license and 
was consequently not ‘authorized’ to sell 
liquors. It appeared that he had been tried on 
such a charge and found guilty but sentence had 
been suspended and the time within which it 
might be imposed had expired. The court, fol- 
lowing by analogy the case of People v. Fabian 
111 N.Y. Supp. 140, involving the right to vote, 
decided that the conviction was complete so as 
to vitiate the certificate in the hands of Levy, and 
as he was not thereby authorized to engage in 
the liquor business, he would have no right to a 
rebate. The assignee’s rights were held to be no 
greater than those of the original holder, and recov- 
ery was denied. 


NEGLIGENCE. (Osteopaths.) Vt.— In an ac- 
tion for malpractice, against osteopaths, the 
Supreme Court of Vermont in Wilkins v. Brock, 
7o Atl. Rep. 572, after giving the jury the rule as 
to the care defendants were bound to exercise 
if they treated the case as osteopaths, instructed 
them as to the rule applicable to the profession 
generally if they found defendants did not treat 
the case as osteopaths. This was held error, 
there being no evidence that they treated the case 
otherwise than as osteopaths, and osteopathy 
being a distinct school of practice, the treatment 
was to be tested by the principles and practice 
of that school, and not by the principles and 
practice of any other school, nor of the profession 
generally. 


NEGLIGENCE. (Places Attractive to Children.) 
Cal. — The plaintiff in Cahill v. E. B. & A. L. 
Stone & Co., 96 Pac. Rep. 84, a youth 12 years of 
age, was injured by a push car left standing un- 
guarded on a railroad track in the street. The 
Court, in reviewing the case, holds that it is not 
distinguishable from the ‘‘ turntable cases,” and 


affirms the doctrine that a person who places an 
attractive but dangerous contrivance in a place 
frequented by children, knowing, or having reason 
to believe, that they will be attracted to it and sub- 
jected to injury thereby, owes the duty of exercis- 





ing ordinary care to prevent such injury, because 
he is charged with knowledge of the fact that 
children are likely to be attracted thereto, and are 
usually unable to foresee and avoid the danger 
into which he knowingly allures them. 


NEGLIGENCE. (Railroad Hospital.) Mo. Sup. 
Ct. — In the case of Phillips v. St. Louis & S. F. 
R. Co., 111 S. W. Rep. tog, an action to recover 
for the negligent killing of plaintiff’s husband, it 
appeared that the railroad company maintained 
a hospital for the benefit of its employees. The 
revenue for operating this institution came largely 
from small sums deducted from the salaries of 
the employees. Phillips had been treated there. 
One morning he was permitted to take passage, 
unattended, on one of defendant’s trains bound 
for St. Louis, his home. This train arrived about 
seven o'clock that evening, and deceased left it. 
About nine o’clock that night, a man, partially 
dressed and in condition to retire, while lying 
across a street car line was run over and killed by 
a passing car. Two weeks later the body was 
exhumed and identified as that of Phillips. Two 
days after the death of decedent, but before either 
of these parties had learned of it, the chief surgeon 
of the hospital wrote to the general auditor in 
St. Louis, telling him that Phillips was mentally 
unbalanced and should be sent to an asylum for 
treatment. This letter was excluded by the trial 
judge. The Supreme Court of Missouri held that 
the hospital association was but an agent of defend- 
ant, and the negligence of these agents was the 
negligence of defendant. The letter was in the 
nature of an official report from one chief official 
of defendant to another, and should have been 
admitted. 


NUISANCE. (Advertising Signs.) N. Y. Sup. 
Ct. — An interesting opinion affecting advertising 
was. rendered by Judge Leventritt of the Supreme 
Court of New York in Fifth Avenue Coach Co. 
v. City of New York, 111 New York Supplement, 
759. Plaintiff operated along Fifth Avenue a 
line of automobile stages on which were carried 
advertising signs of tobacco and _ cigarettes. 
These signs were painted in glaring colors in large 
letters, contrasted so as to attract attention, and 
not blended to produce a harmonious or artistic 
effect, the result being a disfigurement rather 
than an ornament. Defendant insisted that 
these signs constituted a nuisance. The court 
said: ‘‘ These advertisements cannot be said to 
injure or endanger comfort, repose, health, or 
safety. They do not produce any describable 
physiological effect. At most, they are offen- 
sive to the eye and to the esthetic taste. It 
would be a dangerous undertaking, said Judge 
Holmes in Bleistein v. Donaldson Lithographing 
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Co., 188 U. S. 239, 23 Sup. Ct. 298, 47 L. Ed. 460, 
for persons trained only to the law to constitute 
themselves final judges of the worth of pictorial 
illustrations. It is along Fifth Avenue, on Sun- 
day, an avenue of churches, that this advertising 
panorama of brilliant signs and glaring billboards 
moves. It is this scheme of beauty which is 
sacrificed to the demands of modern commercial- 
ism. It is along the entrance to parks and along 
the parks themselves, preserved to attract lovers 
of nature and of the beautiful, that these unnatural 
and inartistic moving picture signs are displayed. 
But, out of place, disagreeable, and offensive 
though they are, both to civic pride and esthetic 
taste, the ultimate fact remains that no authority 
now exists which will justify the legal conclusion 
that the signs constitute a nuisance.” 

PRACTICE. (Exceptions.) Mo. Ct. of App. — 
The question whether a regular judge who had 
heard a case could sign a bill of exceptions at the 
time there was a special judge acting in his stead 
was decided in Ranney v. Hammond Packing Co., 
i110 S. W. Rep. 613. There is a statutory pro- 
vision that if a judge who hears a cause shall 
‘go out of office ’’ before signing a bill of excep- 
tions such bill may be signed by the succeeding 
or ‘acting judge.’”’ It appeared that Ramey, the 
regular judge, having heard the cause, was incapa- 
citated by illness. Thereupon Rusk was elected 
special judge. Before Ramey reassumed his 
office he signed the bill of exceptions of a case he 
had heard, which upon presentation to the court 
at which Rusk sat was allowed. The Kansas 
City Court of Appeals held this bill not duly 
authenticated, saying that as there could be but 
one judge it was out of the power of Ramey to 
sign the bill, and that the expression ‘‘ go out of 
office’ need not be confined to death or resig- 
nation but should include the giving up of office 
in this case. 

PROPERTY. (Escheat.) N. Y. Sup. Ct.— 
The case of Smith v. Doe, 111 New York Supple- 
ment, 525, illustrates the occasional hardship of 
general laws and leaves plaintiff with no apparent 
means of redress had not the legislature passed a 





special act giving her relief. Plaintiff’s husband 
died, leaving one brother and herself surviving. 
Decedent’s realty passed at once to the brother, 
subject to plaintiff’s right of dower. Subsequently 
the brother died and the property then escheated 
to the state, subject to the dower right. The 
widow, being desirous of having her dower ad- 
measured and paid in bulk, instituted proceed- 
ings for that purpose, making the state a party, 
and service of summons was acknowledged by the 
attorney-general. 

Plaintiff recovered judgment and the premises 
were sold. The purchasers declined to complete 
their agreement on the ground that the state was 
not bound by the proceedings and that therefore 
the sale did not pass a clear title. The court 
upheld this contention and denied plaintiff's 
motion to compel acceptance of title, saying that 
there was no authority for making the state a 
party in proceedings for admeasurement of 
dower; that the appearance by the attorney-gen- 
eral was not binding and created no estoppel 
against bringing action to recover the property 
which had escheated to the state. A short time 
after this decision was rendered, the legislature 
passed an act ratifying the appearance by the 
attorney-general and confirming the sale. 


SHIPPING. (Limitation of Liability.) U.S. Sup. 
Ct. — A foreign steamship company, as owner of 
the La Bourgogne, sunk in collision off the Atlan- 
tic coast in July, 1898, in Deslions v. La Compagnie 
Générale Transatlantique, 28 Sup. Ct. Rep. 664, 
sought to obtain the benefit of the laws of the 
United States limiting the liability of shipowners. 
It was claimed the collision was caused solely by 
the fault of the other vessel, but, even if the La 
Bourgogne was at fault, it was without the 
privity or knowledge of the company. 

The United States Supreme Court, after a thor- 
ough discussion of the numerous and important 
contentions raised in the voluminous record, con- 
cludes that the petitioners were entitled to the 
benefit of the act limiting liability on making the 
surrender exacted by Rev. Stat. Sections 4282-4287 


(U. S. Comp. Stat. 1901, pp. 2943, 2044). 
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THE LIGHTER SIDE 


A Justifiable Desire— Judge Dowling — 
“Have you anything to say against the 
verdict?” 

Prisoner (who has received life-sentence )— 
“Only that if I don’t live to serve it out I 
wish you would put my attorney in to finish it.” 
— Judge. 


Death Duties.— The race question on the 
Pacific slope is the mother of much curious 
litigation in which our Oriental laborers are 
involved. A Chinaman was fined under the 
California laws for removing the corpse of 
another Chinaman and shipping it back to 
China and a Federal court seriously decided 
that the corpse of a Chinaman which was 
shipped out of the country was not an export 
within the meaning of the Federal Constitu- 
tional provision prohibiting the laying of 
imposts or duties by a state upon exports. 


Natural. — Before he was sworn the pre- 
siding magistrate directed that the usual 
question be put to the negro: ‘Do you 
know the nature of an oath? ”’ 

The old darky shifted himself from one 
foot to the other before replying. A sly 
grin crept into his face. ‘‘ Well, Jedge,” 
said he, ‘‘I cain’t say how ’tis wid mos’ folks; 
but, yo’ Honah, I reckon it’s sorter secon’ 
nature wid me.” 


The Man on the Stand.— Miss Lydia 
Conley, a Wyandotte girl, is the only Indian 
woman lawyer in the world. She is a member 
of the Kansas bar. She tells this story of a 
man she put on the stand to testify in his 
own behalf concerning land that was filched 
from him. The other side had a finely 
doctored case. 

‘* He, as soon as he was sworn, turned to the 
justice and said: ‘Squire, I brought this suit, 
and yet the evidence, excepting my own, 
is all against me. Now, I don’t accuse any 
one of lying, Squire, but these witnesses 
are the most mistaken lot of fellows I ever 
saw. You know me, Squire. Two years ago 
you got me a hoss for sound that was as blind 
as a bat. I made the deal‘and stuck to it, 
and this is the first time I have mentioned it. 





When you used to buy my grain, Squire, 
you stood on the scales when the'empty wagon 
was weighed, but I never said a word. Now 
do you think I am the kind of a man to kick 
up a rumpus and sue a fellow unless he has 
done me a real wrong? Why, Squire, if you’l! 
recall that sheep speculation you and me’— 

‘But at this point the squire, very red 
in the face, hastily decided the case in the 
plaintiff’s favor.’’ — Rehoboth Sunday Herald. 


A Spelling Reform. — One of the witnesses 
in a lawsuit, who had just been sworn, was 
asked to give his name. He replied that it 


was Hinckley. Then the attorney for the 
prosecution requested him to give his name 
in full. 

“‘ Jeffrey Alias Hinckley.” 

““T am not asking you for your alias,” 
“What is your 


said the lawyer, impatiently. 
real name?” , 

‘“‘ Jeffrey Alias Hinckley.” 

“No trifling in this court, sir!’’ sternly 
spoke the judge. ‘‘ Which is your right 
name — Jeffrey or Hinckley?” 

** Both of ’em, your honor.” 

“Both of them? Which is your surname? ”’ 

‘“* Hinckley.” 

“‘ And Jeffrey is your given name?” 

““'Yes, your honor.” 

“Then what business have you with an 
alias? ”’ 

“IT wish I knew, your honor,’ said the 
witness, ruefully. ‘‘ It isn’t my fault.” 

‘* What do you mean, sir?’’ demanded the 
judge, who was fast losing his temper. 

“IT mean your honor, that Alias is my 
middle name, for some reason which my 
parents never explained to me. I suppose 
they saw it in print somewhere, and rather 
liked the looks of it. I’d get rid of it if | 
could do so without the newspapers finding 
it out and joshing me about it.” 

“The Court suggests that hereafter the 
witness begin his middle name with an E 
instead of an A. Counsel will proceed with 
the examination,” said the judge, coughing 
behind his handkerchief.— Youth’s Com- 
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ADVERTISEMENTS 





PARTNER WANTED "ov York city mnzer (22 

who has more business than 
he can attend to, desires a partner with capital in order to 
help in establishing a very large and lucrative general practice 
upon progressive lines. Highest references. Splendid oppor- 
tunity. Answer with particulars about applicant. 


Mr. F., 830 Marbridge Building, 
47 West 34th Street, New York City. 





BRIEFS ARGUMENTS OPINIONS 


\We make Briefs, cite Precedents, prepare Arguments, give 
Opini on all questi submitted by Attorneys in any rh iction 
and cite, verbatim, decisions in support thereof; furnish Associate 
Counsel in any court, and do a General Business for the profession. 
r facilities are unlimited. We guarantee satisfaction. LAWYERS 
may be fully prepared for trial. JUDGES may decide with all pre 
cedents before them. Terms reasonable. Write for particulars. 
THE ASSOCIATED LAWYERS 
11 Second St., N.£., Washington, D.C. 
LEGAL OPINIONS on any proposition, highest courts every 
where: Advice, consultation, American o 
foreign; Claims, suits, cases filed and prosecuted before Congress 
Executive departments, State and Federal governments, and in all 
courts, and also defended therein; Appearances made and motions filed 
in U. S. (or States) Supreme Court; Arguments, briefs, ‘‘ Stare De- 
cisis " citation cases upon statement of facts or any point of law. We 
have the use and privilege of forty different law libraries, includin 
U.S. Supreme Court, 110,000 vols., and National Congressiona 
Library, 1,300,000 vols., when we don’t know the law, may find it for 
Us dddress THE HANLONS. Attorneys, Wasuincton, D.C., 


Prompt service — ‘‘Quick action’’ 


LEARN CORPORATION LAW ;FiSCAl PRactIcE 


(by mail). How to prac- 
tically and legally incorporate and organize companies under any 
laws (Am , foreign) and finance them, exploit any kind of 
business or invention and successfully sell their securities to raise 
capital for development purposes, underwrite (guarantee) same from 
loss of money invested therein, act as registrar and transfer attorney 
thereof, including advice on the administration of and the law deci- 
sions governing them and the*- s-curities issue as to the ya A of 
same. Terms, $5 per month; $50 cash for course, one year, includin; 
le books 1nd aaalysis forms, exhibit sheets, —— an 
stationery. Address CORPOKATION COLLEGE, New Yorx 
and Wasuincton, D.C., U.S.A. Tuos. F. HANLon, Dean, Mem- 
ber Bar, U.S. Supreme Court. , 


Managers — attorneys — wanted everywhere. 

















WHY NOT CET 


A Bound Set of THE GREEN BAG 
WHILE AVAILABLE} 


Ha'f Morecco, $95 


Vols. 1-19 (1889-1907) } aie Cloth, 57 








1000 PORTRAITS 


Judges, Statesmen, and Lawyers 
has been published in 


THE GREEN BAG 


with Biographical Sketches not to be 
found elsewhere 


ONLY 40 SETS LEFT 


Half Morocco, $95 
Half Cloth, 57 





Vols. 1-19 (1889-1907) 
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TO LAWYERS: 


The RUSSELL LIST OF LEGAL 
CORRESPONDENTS, prepared origi- 
nally for private use only, is unique in 
that the firms included are selected on 
their merits and none are admitted by 
subscription. It is thoroughly depend- 
able, and is very useful to lawyers and 
others who may require the services of 
a responsible correspondent in any of 
the numerous places (about 5000) at 
home and abroad to which the List re- 
lates. It does not include those whose 
main business is ‘ collections.’’ 

The List is revised and re-issued 
semi-annually. Copies will be sent on 
receipt of 20c. in postage. 


EUGENE C. WORDEN, Manager 


32 Liberty Street, 
NEW YORK. 








Green Bag Readers are Buyers 


For Advertising rates, etc., address 
THE GREEN BAG 
WALTER FP. WYMAN, Manager 


33 to 91 Prancis St., Fenway, - Boston, Mass. 





UNIVERSITY OF MICHIGAN. 
DEPARTMENT OF LAW. 


Three years’ course = to the degree of LL.B. Exceptional 
opportunities for students wishing to supplement work ia law with 
studies in yg he political science. Session opens Tuesday pre- 
ceding the last Wednesday in September. Summer Session of eight 
weeks, for review courses in subjects of first and second year, 
Monda pone the last Wednesday in June. 

giving full information, address 


DEPARTMENT OF LAW, Ann Arbor, Mich. 
UNIVERSITY OF MAINE 


SCHOOL OF LAW 


Located in Bangor, maintains a three years’ course. 
Five instructors and six special lecturers. Tuition 
$70 a year; diploma fee only other charge. For 
circulars address 


Dean W. E. WALZ, BANGOR, ME. 


BRIEFS AND ARGUMENTS 


Prepared by T. H. CALVERT 
Author of Regulation of Commerce under the Federal 
Constitution 
Annotator of the Constitution in ‘‘ Federal Statutes, 
Annotated ’’ 


Tucker Building -- 


ins 
For announcement, 








OFFICE: RALEIGH, N. C, 
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The Standard Work on the Principles of Evidence 


THE PRINCIPLES OF THE Law or EviIDENCE; WITH ELEMENTARY NOTES 
FOR CONDUCTING THE EXAMINATION AND CROSS-EXAMINATION OF 
Witnesses. By W. M. Best. Tuirp AMERICAN EDITION, WITH 
Nores By CHARLES F. CHAMBERLAYNE, BROUGHT DOWN TO THE 
YEAR 1908. : 


One Volume, cloth, $3.50 net 


Since 1849, Best on Evipence has occupied a unique place as a clear presenta- 
tion of principles, rather than an attempt at empirical rules or at exhaustive citation 
of cases. 

The object of evidence being the ascertainment of truth, which is the object of 
all science, the law of evidence can be treated from a scientific point of view. Its 
ascertained principles should always be kept clearly in view by bench and bar, and 


‘should not be allowed to become confused with the rules of pleading, procedure, or 


substantive law. 

In the investigation of doubtful points it is clarifying to turn from voluminous 
discussion and confusing citation to the terse statements of law in this single 
volume. : 

In the study of the law Best presents to the beginner those elementary 
principles which will guide him later through the maze of cases and the intricacies 
of practice. 

Mr. Chamberlayne’s notes, “severely practical” (to quote the American Law 
Review), “critical helps to a mastery of the subject,” “go directly to the point 
without wasting the reader’s time.” __ 

The ninety pages of new notes in this edition are added, in a practical way, at 
the ends of chapters. The latest law is thus clearly presented, without marring 
the symmetry of text or annotations. 

A new Book V embodies a Collection of Leading Propositions. 

Although the volume is of full size (Ixxxii + 703 = 785 pages), the publishers 
have brought it within the reach of all lawyers and students by offering it at a 
low price. , 


In ordering, specify Chamberlayne’s Best on Evidence, 1908, $3.50 





Published ty "THE BOSTON BOOK COMPANY 


83 to g1 Francis Street, Fenway, : Boston, Mass. 
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The Civic Side of Law 


JAMES BRADLEY THAYER was known to a whole generation of stu- 
dents at Harvard Law School as a sympathetic and inspiring lecturer. Through 
his collections of Cases on Evidence and on Constitutional Law, he was known 
to the legal profession as a sound and profound scholar. They were looking 
with eagerness to the publication of his projected treatises on the whole Law 
of Evidence, and on American Constitutional Law. 

His untimely death in 1902 left these projects unaccomplished. He had 
written, however, from time to time discussions of some of the important 
branches of both topics. In order that these should not be lost to permanent 
literature, his son, Ezra R. Thayer of the Boston Bar, has gathered them, with 
explanatory notes, in a handsome volume. As a frontispiece he publishes the 
best portrait of Prof. Thayer which has ever appeared. This alone would 
commend the volume to the author’s many admirers and friends. 





Legal Essays. By James Braptey Tuayer, LL.D., late Weld Professor 
of Law at Harvard University. One volume, cloth binding, price $3.50 net. 


CONTENTS: Origin and Scope of the American Doctrine of Constitutional Law. — 
Advisory Opinions. — Legal Tender.—A People without Law (the American 
Indians).— Gelpcke v. Dubuque; Federal and State Decisions.— Our New Pos- 
sessions. — International Usages; A Step Forward. — Dicey’s Law of the English 
Constitution. — Bedingfield’s Case; Declarations as Part of the Res Geste.— 
“Law and Logic.’—A Chapter of Legal History in Massachusetts.— Trial b 
Jury of Things Supernatural. — Bracton’s Note Book.— The Teaching of Englis 
Law at Universities. 

COMMENDATIONS OF THE PRESS: 

A valuable volume, .. . of unusually fine quality .. . giving an enlarged treatment of 
several topics in constitutional law. . . . Surely no one has written of the law more entertain- 
ingly or more soundly. . . . This volume may be expected to take a permanent place in legal 
literature, and to be read over and over again. . . . Qn every page one sees the work of a 
master, whose originality was matched by his learning, and whose gracefulness of expression 
was equalled by his good sense — Harvard Law Review. 

All the Essays, and particularly those dealing with Constitutional topics, bear abundant 
testimony to the enthusiasm, insight and thoroughness with which Prof. Thayer attacked the 
many problems that came before him as a student and exponent of law. — Zhe Outlook, N. Y. 

All deeply interesting to the legal profession, a majority of the essays also appeal to the 
thoughtful non-professional reader. — The Boston Advertiser. 

This volume makes accessible to the legal profession some papers which have exerted a 
good deal of influence. — Zaw Notes. 

Proofs of his patient and deep study of Constitutional topics.— Zhe Sun, New York. 

Prof. Thayer is entitled to rank with Sir Frederick Pollock, Prof. Maitland and Prof. 
Dicey.— New York Times. 


OTHER NEW PUBLICATIONS 


Stimson’s Law of the Federal and State Constitutions. Cloth, $3.50 net. 
Supplement ' (Vol. 27) to English Ruling Cases. Sheep or cloth, $5.50 net. 
Best on Evidence, with Chamberlayne’s American Notes. Cloth, $3.50. 





Published by THE BOSTON BOOK COMPANY 
83 to 91 Francis Street, Fenway, Boston, Mass. 





























The 


= Decennial Digest 


Will cover all American Case-law 
from 1897 to 1906. 





@ Cross references are given to the Century Digest. 

@ As that monumental work is a digest of all reported 
American cases from the earliest times down to 1896, 
inclusive, it is of course obvious that the two works 
used together will cover the whole field and all juris- 
dictions. To save time and facilitate investigation, 
reference is made under each black-letter line in © 
the Decennial to the exact topic and section in the 
Century Digest where earlier cases on the same point 





are to be found. This will make reference to earlier 
cases on the same point a mere matter of opening 
a designated volume. 

@ The numbering of the sections is identical with the 
section-numbering in the current American Digests, 
covering the later cases on the same points. 





Write for full information. 





West Publishing Co. 
St. Paul, Minn. 





























